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THE  KIGHT  HONOUBABLE 


JOIN,    LORD   CAMPBELL, 

&c.  &c  &c. 


My  Lord, 

It  is  not  your  eminence  as  a  great  lawyer,  nor  your  distinction 
as  a  leading  member  of  our  highest  Legislative  Assembly,  that 
moves  me  to  dedicate  the  following  Treatise  to  your  Lordship  : — I 
inscribe  it  to  the  Author  of  the  '*  Lives  of  the  Chancellors." 

I  have  the  honour  to  be, 
My  Lobd, 
Your  Lordship^B  very  faithful  and  obliged  Servant, 

JOHN  FRASER  MACQUEEN. 


^ut|^0r'8  ^refea  to  tl^t  Jfirat  €tnixan. 
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^AVE  endeavoured  to  make  this  work  useful^  clear  and 

-tJie  subject  is  distributed  according  to  the  order  of 
HiockG ;  and  the  simpler  cases  are  made  to  introduce  those 

'h  are  more  complex. 

7  plan  is  to  treat  first  of  General  Rules  and  then 
^^    SjpECiAL  Stipulations. 

^^iiestions  of  Conveyancing  I  touch  upon  but  lightly, 
^^^^^•iise  these  are  more  ably  dealt  with  by  writers  whose 
:s  are  necessarily  in  every  hand. 

V>r  a  similar  reason  I  am  silent,  or  nearly  so,  as  to 
ing, 

eeping,  however,  within  the  limits  of  a  strict  adherence 

^^    ^OQy  subject,  the  relation  of  husband  and  wife  is  one 

*^^^"t:iliarly  fertile  in  legal  difficulties,  and  certainly  not 

^^^^en  of  judicial  conflict.     Merely  to  collect  the  cases 

^^ild  have  been  easy.     But  I  have  not  always  thought 

^3^s«lf  at  hberiy  to  give  decisions  without  commentary.* 

.  ^The  remarks  of  a  legal- writer  may  be  of  use  in  practice.  He  has  his 
jZ*^^  full  of  the  subject.    All  the  aathorities  have  been  reviewed  by  him* 

^  ^nds  a  case  which,  in  the  language  of  the  Ck>nrt8,  *'  stands  alone."  By 
.   ^^*d  or  two  he  may  prevent  it  from  misleading.    He  puts  readers  on  their 

^^izy,  and  by  inducing  an  exercise  of  thought  fixes  legal  principles  in  the 

**on  as  well  as  in  the  memory. 


^tJTHOK's  PREFACE  To  Ti*,, 

Mr.  BetheU,Q.C;.,  for  valuable  ad   •         *^**^*'- 

«tions  my  sincere  tianJcs  are  due.  ^^^  *****  i'ttportant 
.^  continued  revision  of  J^r^     -^ 

^ligation  upon  my  readers    «  '    '^-O       „„  ^ 

^      .  ,  ,  '"'^s,  ag  -V,  ^.,  confers 

^urmshea  another  proof  of  the    &«,Tx.^^^^   ^nyself- 
xnost  to  do  contrive  oO^  to  have  *:T,  *    **>08e  who 

.   the  Appendix  No.  I.,*  there  is  _  "^"^^^  leisure 

roceedings  on  "AJienatious    by    mT'^''^  »««»n^ 
b  I  hope  will  prove  ixsefol  rr»o«.-  ****ea     ^txr 

..J7  in  England,  but  in  Scot^'""^!:^  to  2^°°*^'''" 
t^-oad;    wherever,  in    short  ^      "^^  ^-1^^      *'"^' 
^^h  deeds  to  execute  may' ^r^'^    ^o^ef\*'^''' 
^^  ^ort  yet  n^ade  i.  n^et^^^  *o    ,.,^,^^  Wg 
^  established  under  the  Pi„  **»a   ^1,  ^ 

^  "dea  of  the  Court  of  Co !!  ^""^  ^eco^""'^*"  *^« 
^ce  thereof.     To  s^j  nothi,^^/^^  ^1^  ^^^^  ^<^^ 
^.^^  myself,  this  Su,«mar,  t^^f «»«  P^i^;  f*«««d  ^n 

^^  vision  by  Air.  Millatd,  of  tz.    ^  *^e    h,     ^^""^ 
»^  ^»«  contributed  the  forrj,^  "^^^^^^o^f ^***'  «f  « 
^«  fi>^  tinie,  „,ade  pnbUe    *''**  otl,^:^^'^^"^ 
^'fince  tJ..  ^  '^       '''      Thos^         **>*terials 

^»»8io„g     ^^**  know 

**^«8t  t^^^^i  tie 
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^^^ 


'^«Slr  n^^o.  ''hich  have  bee^  .         ^  ^ 
f^S^^^t^  Append  j^*«7  in  the  opl^^^e^  ^j^ 


Roper  wrote   *.i. 
''hich  have  b«e^  .  ^  ^hich 
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forms  the  subject  of  his  proKx  though  learned  Treatise  has 
"been  greatly  matured;  and  even  the  Notes  of  his  profound 
and  accomplished  Editor  have  lost  much  of  their  value,* 
IVlany  pomts  of  high  importance,  formerly  questioned,  are 
now  setded;  and  doubts  have  been  cleared  away  by  de- 
cisions, which  give  us  certainties  instead  of  speculations. 

A  new  work  was  therefore  wanted.  How  far  the  pre. 
sent  may  satisfy  the  demand  of  the  profession,  the  profes- 
sion itself  must  decide. 


J.  P.  M. 


9,  Old  Square,  Lincoln's  Inn, 
March  l%th,  1849. 


*  For  example,  Mr.  Jacob's  elaborate  Commentary  of  forty-rix  close 
pages  on  the  "  Solemnisation  of  Matrimony,"  is  entirely  superseded  by  the 
Judgment  of  the  Hoase  of  Lords  in  the  Presbyterian  Marriages'  Case,  Queen 
T.  MillUf  10  Cla.  &  Fin.  534 ;  infra,  pp.  4—6,  n.  This,  however,  with  some 
of  his  other  Notes,  mnst  always  continue  to  be  curious  and  interesting,  as 
showing  his  research,  penetration  and  singular  sagacity;  but  after  all  he  only 
doubtfully  anticipates  that  which  has  been  since  fixed  and  concluded  by 
judicial  authority.  Such  of  his  Notes  as  retain  their  utility  I  have  availed 
myself  of,  with  the  proper  acknowledgments. 


IPnfafje  its  tlgt  S^Honln  (Sbilion. 


In  the  preparation  of  this  Edition,  the  Editors 
have  endeavoured  to  follow  the  original  plan  of 
the  Author,  so  far  as  appears  compatible  with  the 
various  changes  in  the  Rights  and  Liabilities  of 
Husband  and  Wife  which  have  taken  place  since 
the  year  1849,  when  the  First  Edition  of  this  Work 
was  published. 
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Page  12,  note  (u^for-^^^R.  v.  Wroxton,  4  Bam.  &  Aid./'  read  "Bam. 
&  Ad." 

„  84,  note  (Z),  <u2i~'<See  also  ^«ary  y.  ti'ri^n,  L.  B.,  6  Eq.  606; 
Bamet  y.  Wood,  L.  B.,  8  Eq.  424 ;  Cb^^^a  y.  TFiZJliiu^yfiy  L.  B., 
5  Ch.  634." 

„  61,  note  ig),  add — "In  the  case  of  Rogert  y.  Aoatter,  14  BeaY.  445, 
Sir  John  Bomillj,  M.  B.,  destroyed  the  distinction  between  an 
assignment  and  a  r^ease,  by  holding '  that  a  release  bj  the 
hnsband  of  the  wife's  reYcrsionaiy  choee  in  action  is  as  inopera- 
tiYe  as  his  assignment  thereof." 

„  77,  at  commencement  of  note  (z),  insert^'*  See  In  re  Carr*i  Trtuti, 
L.  B.,  12  Eq.  609." 

„  153,  note  ie),/or — *<  Penal  serYitnde  is  now  snbstitated  for  transpor- 
tation where  hnsband  is  an  alien.  See  &c.,"  read  "  Penal 
senritade  is  now  substituted  for  transportation.  Where  hnsband 
is  an  alien,  see  &c." 

„  229,  note  (m)~The  decision  in  Frost  y.  Knight,  L.  B.,  5  Ex.  322, 
has  since  been  rcYersed  by  the  Court  of  Exchequer  Chamber, 
L.  B.,  7  Ex.  Ill, 

„  332,  note  {y)tfor — "  Chrter  y.  Henderton,**  read  *^  Carter  y.  Ander^ 


son,*' 


„  335,  at  commencement  of  note  (h),  insert^**  Pieard  y.  Hiney  L.  B., 
5  Ch.  274."  And  for  «  W  Henry  y.  Davie;'  read  "M*  Henry 
Y.  Davies,** 
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2  INTRODUCTORY  REMARKS. 

writings,  it  is  also  deemed  a  divine  contract ;  having  been 
so  constituted  by  the  circumstances  of  its  original  institu- 
tion in  the  case  of  our  first  parents,  and  bj  the  fisu)t  of  its 
subsequent  elevation  into  the  character  of  a  symbol,  or 
type,  emblematical  of  the  union  of  Christ  with  his  Church. 
Hence,  by  Koman  Catholics,  marriage  is  considered  a 
sacrament;  and  even  by  many  denominations  of  Pro- 
testants it  is  regarded  as  in  some  degree  partaking  of  the 
sacramental  nature,  although  they  do  not  admit  it  to  be 
actually  a  sacrament.  And  this  it  is  which  renders 
matrimony  an  holy  estate,  religious  in  its  chief  essential 
attributes,  though  temporal  and  arbitrary  in  its  multiform 
methods  of  external  celebration. 
Anciently  com-         Bv  the  earlier  ecclesiastical  law,  down  to  the  middle 

pleteJ  throughout 

the  continent  by    of  the  16th  ccntuTV,  marria&Te  throughout  the  continent 

the  mere  consent  -^ '  ^  ^ 

ofputies.  of  Europe  was  looked  upon  as  a  consensual  contract  (a), 

capable  of  being  completed  by  the  parties  without  any 
interposition-  of  spiritual  authority.  This  appears  firom 
the  Decretals,  from  Sanctius  J)e  Matrimoniisp  and  more 
especiaUy  from  De  Burgh,  who  (in  a  Treatise,  composed 
at  the  end  of  the  14tfa  century,)  expressly  affirms  that  the 
priests'  eo-operation  is  unnecessary,  as  not  being  of  the 
essence,  of  the  matrimonial  sacrament,  but  merely  recom- 
mended by  the  Church  for  the  sake  of  greater  decency 
and  order.  So  that  according  to  these  venerable  testi- 
monies the  sacrament  of  marriage  might  be  mutually 
administered  by  the  contracting  parties  to  each  other, 
without  the  aid  of  the  sacerdotal  office;  or  even  the 
presence  of  any  one  clothed  in  holy  orders. 

(a)  That  is  to  say,  a  contract  whateyer,  happen  not  to  consnm- 

oompleted  hy  a  mere  interchange  of  mate   the   marriage    conjanctLooe 

consent— by  the  oonjonctio  animo-  corpomm,  they  were,  neyerthelesSp 

mm;  80  that  although  the  parties,  entitled  to  all  the  rights,  and  sub- 

after   consent   given,   shotdd,    by  ject  to  all  the  liabilities  of  the  mar^ 

death,  disagreem^t,  or  other  canae  riage  state. 


HISTOBT  OP  TH£  HABRIAQE  CONTRACT. 

And  here  may  shortly  be  mentioned  a  benevolent  fiction  Legitimation 

'I  ^  ^  tubseqaenta 

of  the  Koman  law,  whereby  children  bom  bastards  were  "*^ri»<»to- 
held  legitimate  on  the  subsequent  marriage  of  their  parents 
~a  rule  which  was  adopted  by  the  Canonists,  and  followed 
by  every  Christian  nation,  whether  Popish  or  Protestant, 
England  alone  excepted.  And  yet  there  were  not  want- 
ing strenuous  efforts  to  import  this  doctrine  hither.  But 
it  met  with  a  memorable  and  final  repulse  firom  the  Barons, 
assembled  in  Parliament  at  Merton,  who,  in  answer  to 
a  proposition  for  its  introduction,  emphatically  declared 
nolumus  leges  Angliae  mutari(6). 
Thus,  then,  stood  the  general  law  of  marriage,  when,  Trent  d«crae 

'  '  /.  ^  .  requiring  eocle- 

about  three  centuries  ago,  the  famous  Council  of  Trent,  J[JS5****  "*««>«- 
assembled  by  the  Pope,  made  a  decree,  which,  after 
admitting  that  clandestine  marriages  had  previously  been 
vahd,  proceeded  to  declare  that,  for  the  future,  no  mar- 
riage should  be  efiectual  unless  celebrated  duly  in  facie 
ecclesisQ  (r).  And  this,  it  is  believed,  continues  still  to  be 
the  law  of  most  Boman  Catholic  commimities(^). 

(ft)  ItwasgnppoBedthatalthoogh  mate  to  the  effect  of  inheriting  a 

the  doctEine  of   Legitimation  per  landed  estate  of  his  father's  in  York- 

SQbseqnens  Matrimoniam  was  not  shire  I 

leceired  in  England,  yet  if  a  person  {c)  «  The  law  of  the  Council  of 

bom  a  bastard  in  a  coontiy  where  Trent  is,  that  a  marriage,  to  be 

the  doctrine  obtained,  was  legiti-  yalid,  mnst  be  in  the  presence  of 

mated  bj  the  subsequent  marriage  the    parish    priest   and   two    wit- 

of  his  parents,  snch  person  might  nesses."— .^H^f^fictf  qf  Br,  Wise- 

inherit  land   in  England   on  the  man  in  the  8u$$ew  Peerage  Que, 

principle  that  if  one  be  legitimate  11  Qa.  &  Fin.  764. 
where  he  is  bom,  he  should  be  taken  (d )  But   supposing  a  marriage 

to  be  legitimate  all  the  world  oyer,  of  two  Protestants,  celebrated  in  a 

But  in  BirtwhUtle  y.  VardiUy  T  Boman  Catholic  country,  aceordmg 

Cla.  &  Fin.  896,  it  was  decided  by  to  their  own  ritual,  it  would  be  con- 

the  Hooae  of  Lords  that  a  Scotch-  sidered  ralid,  although  not  in  ac- 

man,  under  such  circumstances,  al-  oordance  with  the  lem  loeu-^Bvl' 

though  to  all  intents  and  purposes  dence  of  Dr.  Wiseman  in  the  Sue- 

legitimate  on  the  north  side  of  the  sew  Peerage  Case,  11  Cla.  &  Fin. 

Tweed,  and  indeed  eyerywhere  b^  764. 
sides,  was,  neyertheless,  not  legitl- 
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Ancient  marriage 
law  of  England. 


Trent  decree  not 
reoelTod  In  Eng- 
land; 


where,  howerer, 
marriages  by 
mereoooeent 
were  only  effectual 
for  certain  par- 


Ui)on  the  celebrated  case  of  the  Irish  or  Presbyteriaai 
marriages  («)^  the  great  question  of  debate  in  the  House 
of  Lords  was^  whether  the  ancient  matrimonial  law  of 
England  was  the  same  as  that  which  had  obtained  in  the 
rest  of  Europe  anterior  to  the  decree  of  the  Council  of 
Trent.  That  decree,  be  it  observed,  had  authority  only 
in  those  countries  which  acknowledged  the  Papal  supre- 
macy. It  had  no  reception  in  England,  being  dated 
nearly  thirty  years  subsequent  to  the  breach  between 
Henry  VIII.  and  the  Pope.  The  matrimonial  law  of 
England,  therefore,  continued  on  its  former  footing.  By 
that  law  clandestine  marriages  were  allowed.  But  they 
were  not  attended  with  the  same  effects  a«  maxriages 
solemnized  in  facie  ecclesise.  And  herein  lies  the  pecu- 
liarity of  the  old  English  law,  when  viewed  in  contradis- 
tinction to  the  ancient  continental  law.  By  the  conti- 
nental law,  prior  to  the  Council  of  Trent,  a  private 
marriage  was  as  good  as  a  pubUc  one.  By  the  law  of 
England,  until  altered  by  the  statutes  to  which  we  are 
about  to  advert,  a  private  marriage,  that  is  to  say,  a 
marriage  not  solemnized  in  fitcie  ecclesise,  was  good  only 
for  certain  purposes  (/).  Thus,  a  private  or  clandestine 
marriage,  or,  as  it  was  sometimes  called,  a  verbal  contract 
(which  might  either  be  by  words  of  present  consent,  or  by 
words  of  promise,  followed  by  cohabitation,)  was,  in  the 
first  place,  not  sufficient  to  give  the  woman  the  right  of  a 
widow  in  respect  to  dower;  nor,  secondly,  to  give  the 
man  the  right  of  a  husband  in  respect  of  the  woman's 
property ;  nor,  thirdly,  to  render  the  issue  begotten  legi- 
timate; nor,  fourthly,  to  impose  upon  the  woman  the 
disabilities  of  coverture ;  nor,  fifthly  and  lastly,  to  make 


(tf)  The  Queen  v.  MiUu,  10  Cla.  (/)   Bla.  Ck)m.  Book  i.  c.  15, 

&  Fin.  534 ;  Catherwood  Y.CasUm,      p.  489. 
ISMee.  &  Wei  261. 


B^tSTOKT    OB*   XHE  MARXtX^^  ^SACT. 

the   marriage    of  either   of  the  partis  (limg  the  <^^ 
with    a,    thircl      persozi     void  (j) ;     alJ    ^^  coBae^^p^       -^ 
being     coxuGned     ex.clu^vely  to   marri%es  soJenW***^ 
fccie  ecclesiae.  ^^ 

Nevertheless,  the  effects  of  clandestine  marri^^^  tV* 
very  remark&hle,  though  feUing  greatlj  short  *^  j^^  o 
■which  attached  upon  regidar  matrimonj.  For  **  .^^^ 
^*reed,    &nd.    ha,s     Indeed    been  decided  by  the    ^^^  .^^ 

Lords,   that  a.t    csommon  law,  a  contract  entered.      ^^        _^^ 
tween    man    ajsd  Tvoman   by  words  of  present  COCE  C**"^^ 
indissoluble.        The    parties   could  not  release  ea-*^^^^^ 
from    the    obligation.       Either  party,  too,  might    "l— ^— ^_^ 
in  the   spiritrual   court   compel  the  other  to  Bolenc*.  ™— ■^^■^' 
marriage    in   fii.cie  ecclesiie.     It  was  bo  much  a  J»"*-*  *  ^ 
that  i£  they  cohabited   toother  before  solemnixa'ts.^^^^'^ 
could  not  be  proceeded  against  for  ibmication,  biia.'tt^        a 
for  a  contempt.       If  either  of  them  cohabited  witia.       ^^^: 
person,   the   parties  might  be  proceeded  against      :gV-j^-^ 
tery.        The    contract,    moreover,   was  conBidereA       *i— — fc. 
the  very  essence  of  matrimony,  and  was,  therefo*-^ 
reason  of  its  indissoluble  nature,  styled  in  the  ecol^  *      ™^ 


Another,   and  a  moat  important  effect    c^^^^^ 

contract  was,  that  if  either  of  the   paxbea  «iftet^  ^^ 

ried  with  another  person,  solemnizing  such  in^!^^^^^ 
fecie  ecclesiae,  the  same  might  be  set  aade  eve^  ^^^*-^ 
habitation  and  after  the  bir.i.  of  children  (A) .  ^^  ^^^ 
ties  might  be  compcUed  to  solemnise  tbe  Q^^  xxx^^y^*-^ 

&cie  eoclesiflB-  „->rba  <1«  ^^*^V*a- 

So  a  contract  of  marriage  per  ^erba  de  f^  ^^ 

by  cohabitation,  produced  precisely         s^^^  con  J^^-, 

^y   It  did  m-l.e  it  --^l\  8-       ::i^«..4^5^i«g  to  ^,    /^*^ 
CA^   itwa-Iiott^oweTerfttaoIuteij-  ^-*. 
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England  as  to  the 
oondtitatlon  of 
marriage  veiy 
pecallar. 


as  a  contract  per  Terba  de  praesenti.  For  where  a  copula 
ensued  upon  the  promise^  the  present  consent  essential  to 
matrimony  was  supposed  to  be  at  that  moment  exchanged 
between  the  parties ;  a  legal  presumption  which^  though 
but  sUghtlj  founded  in  nature  or  reality,  was  held  to  be 
abundantlj  recommended  by  its  equity  and  the  just  check 
which  it  imposed  upon  perfidy. 

The  ancient  law  of  England,  therefore,  with  respect  to 
the  constitution  of  marriage,  was  very  peculiar,  and  no 
more  to  be  understood  by  reference  to  the  continental 
system,  or  eyen  to  the  practice  of  the  sister  country  of 
Scotland,  than  the  law  of  real  property  or  any  other 
branch  of  our  jurisprudence.  And  this,  it  is  submitted, 
was  the  great  point  established  in  the  case  of  the  Irish 
marriages  above  referred  to;  which,  though  carried  in  the 
House  of  Lords  with  infinite  difficulty,  and  in  spite  of 
many  strong  and,  as  some  may  think,  insuperable  argu- 
ments opposed  to  it,  must  henceforth  be  regarded  as  set- 
tled and  concluded  in  all  legal  reasoning  on  the  subject; 
the  short  general  proposition  derivable  firom  the  adjudica- 
tion being,  that  by  the  ancient  law  of  England  a  marriage 
by  private  contract  was  good  only  for  certain  purposes, 
and  those  not  the  most  important  ones;  no  marriage  being 
absolutely  perfect  until  celebrated  in  fiu^ie  ecclesiae  by  the 
parieamariiiigee.  intervention  of  a  person  in  holy  orders  (i);  that  is  to  say, 

orders  conferred  by  episcopal  authority  (A). 


Priest  always 
Indispensable  to 


(t)  In  India,  where  the  common 
law  of  England  as  to  maniage  has 
been  introdaeed,  the  presence  of  a 
minister  is  not  essential.  See  Mclo- 
lean  ▼.  CrUtall^  Perry's  Oriental 
Cases,  75. 

(*)  The  theory  of  Sir  Wm.  Scotfs 
celebrated  judgment  in  Dairy mple 
v.  Dalrymple,  2  Hagg.  Cons.  Rep.- 
54,  does  not,  it  must  be  owned,  cor- 


respond throughout  with  the  views 
above  suggested.  Bnt  it  is  to  be 
remembered  that  the  Irish  Marriage 
case  iQueen  v.  mUU,  10  Cla.  & 
Fin.  584)  underwent  the  most  ex- 
tensive and  elaborate  examination ; 
and  the  decision  is  by  the  last  re- 
sort assisted  by  the  learned  judges ; 
so  that  it  is  vain  and  idle  to  talk 
of  a  comparison  of  opinions.    See 


HI8TOBT  OF  THE  MASRIAGIl  COITTBACT.  J 

Towards  the  middle  of  the  last  century,  the  ^'  evil  of  BrusofciandM- 

tlii6  marriagoi. 

dandestine  marriages"  was  felt  to  be  ''one  of  the  grow- 
ing eyils  of  the  times^  productiye  of  many  calamities  in 
&milie8,  and  of  great  mischief  and  disorder  in  the  com- 
munity"(/).  Hence^  in  the  year  1763,  a  statute  (m)  was 
passed  at  the  instigation  of  Lord  Chancellor  Hardwicke, 

intituled  ''  An  Act  for  the  better  preyentine:  of  Clandestine  Remedy  thereof 

r  o  by  Lord  Hani- 

Marriages;"  which  Act  is  considered  by  Blackstone  to  be  JJJ^IIq^j*** 
''  an  innovation  upon  our  ancient    laws  and  constitu-  ^  ^ 
tion"(it),  a  sentence  which  there  is  but  little  doubt  it 
deserves.     For,  adverting  to  ''the  great  mischie&  and 
inconveniences  "  which  have  arisen  from  verbal  contracts. 


alflo  Cathemood  t.  Caslon,  18  Mee. 
&  WeL  261,  decided  by  the  Caart 
of  Ezdieqnery  f  oUowing  the  Honae 
of  Lords.  Sir  Wm.  Scott,  too,  will 
be  fonnd,  on  a  repeniBal,  to  betray 
■ympfcooiB  of  hesitation  and  nnoer^ 
tainty  when  dealing  with  the  ancient 
common  law  of  marriage  in  this 
ooontiy. 

(0  Per  Loid  Hardwicke,  Mid^ 
dleton  Y.  Oroft,  2-Atk.  675. 

(in)  26  Geo.  2,  c.  33.  It  is  said, 
that  at  the  time  when  this  Act  was 
introdnoed,  the  attention  of  the 
legislatore  had  been  particularly 
drawn  to  the  subject,  by  a  case 
which  came  before  the  Hoose  of 
Lords  in  its  judicial  capacity.  The 
case  seems  to  haye  been  that  of 
Camphell  r.  Coehraiie^  an  appeal 
from  Scotland,  noticed  in  the  opi- 
nions giren  in  Dalrymple  t.  DaU 
ryviple,  2  Hagg.  129.  That  case 
was  decided  by  the  Honse  of  Lords 
on  the  31st  of  January,  1753,  and 
on  the  same  day  it  was  ordered  that 
the  judges  should  prepare  a  bill  for 
the  .  better  prerenting  clandestine 
maxriagtB.— Z0r(f<'  Journal*,  toL 


28,  p.  14.  But,  although  the  ex- 
ample which  this  case  furnished  of 
the  effects  of  the  Scotch  law  of 
marriage  was  probably  the  imme- 
diate occasion  of  the  measure,  it 
was  confined  to  England.  Some 
alteration  in  the  law  of  Scotland  was 
howeyer  contemplated  at  the  time: 
after  the  bill  had  been  committed, 
it  was  ordered  that  the  Lords  of 
Seraion  in  Sootknd  should  prepare 
a  bill  for  the  more  effectually  pre- 
venting clandestine  marriages  in 
that  part  of  the  kingdom. — Lordi' 
JaumdUy  toI.  28,  p  98.  By  19  &  20 
Vict.  c.  96  (for  amending  the  law  of 
marriage  in  Scotland),  "  no  irregu- 
lar marriage  contracted  in  Scotland 
by  declaration,  acknowledgment  or 
ceremony  shall  be  valid,  unless  one 
of  the  parties  had  at  the  date  thereof 
his  or  her  usual  place  of  residence 
there,  or  had  lived  in  Scotland  for 
twenty-one  days  next  preceding 
such  marriage,  any  law,  custom  or 
usage  to  the  contrary  notwithstand- 
ing." 
{n)  1  Com.  c.  15,  p.  438. 
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the  statute  enacted  that  '^  in  no  case  whatever  should  any 
suit  or  proceeding  be  had  in  any  ecclesiastical  courts  to 
compel  a  celebration  of  any  marriage  in  &cie  ecclesias  by 
reason  of  any  contract  of  matrimony  whatsoever^  whether 
per  verba  de  prassenti  or  per  verba  de  fiituro."  From  this 
date^  therefore,  verbal  contracts  were  no  longer,  as  before, 
indissoluble.  Solemnization  could  not  be  enforced;  and 
a  subsequent  marriage  solemnized  in  facie  ecclesiaB  could 
not  be  avoided ;  but,  on  the  contrary,  would  be  valid  and 
binding  from  the  time  of  its  celebration,  and  would  be 
accompanied  by  all  the  civil  consequences  of  a  refinilar  and 
perfect  marriage. 
BeqaMtoi  onder        The  statutc  rendered  it  indispensable  that  all  marria^^es 

Lonl  Hanlwicke^i  ,  ^  , 

Act.  should  be  celebrated  in  some  parish  church  or  public 

chapeL  Liberty,  however,  was  given  to  evade  this  obliga- 
tion, by  obtaining  a  special  licence  from  the  Archbishop  of 
Canterbury ;  a  dispensation  too  expensive  to  be  frequently 
resorted  to.  The  marriage  must  also  have  been  preceded 
by  publication  of  banns ;  but  these  might  be  got  rid  of  by 
licence  from  the  spiritual  Judge.  The  statute  further 
enacted  that  all  marriages  should  be  solemnized  in  the 
presence  of  two  or  more  witnesses,  besides  the  officiating 
minister ;  and  an  entry  of  the  proceeding  was  to  be  made 
in  a  register  appointed  for  the  purpose,  to  be  signed  by 
the  parties,  the  minister,  and  the  witnesses.  Many  other 
formalities  were  prescribed  by  the  Act ;  which  moreover 
provided  that,  where  either  of  the  parties  (not  being  a 
widow  or  widower)  was  under  twenty-one,  all  marriages 
celebrated  by  licence  without  consent  of  guardians  should 
be  absolutely  void  (o), 

(o)  '<  Lotd  Hardwicke'B  Marriage  important   of   all   contracts  npon 

Act,  with  considerable  modifications  which  ciyil  society  itself  depends." — 

and  improvements,  remains  in  force,  Lord  CamphelVs  Lives  of  the  Ckanr 

and  regulates  in  England  the  most  oellori,  toI.  5,  p.  124.    The  noble 
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The  effect  of  Lord  Hardwicke's  statute  was  to  do  away  lu  operation  in 

•      I'li-i*  •  •T^i-i  T  EngUmd  similar 

entirely  with  clandestine  mamafires  in  Enc^land ;  and,  so  t?  that  of  the 

^     ^  ^  ^  o  '  »  Trent  decree  oa 

far,  its  operation  here  was  very  much  the  same  as  that  of  "»««»tinenL 
the  Trent  decree  upon  the  continent. 

The  provisions  of  this  enactment  (in  many  instances  But  it  often 

5  ,  ....  worked  InJusUce. 

productive  of  great  hardship  and  injustice)  continued  to  ^^  J[»«^  ^^ 
be  law  till  the  year  1823,  when,  by  the  4th  Geo.  4,  c.  76, 
the  penalty  of  nullity  was  confined  to  the  case  of  persons 
wilfully  consenting  to  the  performance  of  marriage,  before 
publication  of  banns,  or  before  obtaining  a  licence,  or  by 
one  not  in  holy  orders,  or  elsewhere  than  in  a  church  or 
licensed  chapel.  The  want  of  consent,  too,  by  guardians, 
in  the  case  of  minors,  did  not,  by  this  act  of  Geo.  4,  in- 
validate the  marriage ;  but  the  minister  officiating  in  such 


biographer  states,  that  before  the 
Act,  ''young  heirs  and  heiresses, 
scarcely  grown  ont  of  infancy,  had 
been  inveigled  into  mercenary  and 
disgraceful  matches;  and  persons 
hying  together  as  husband  and  wife 
for  many  years,  and  become  the 
parents  of  a  numerous  offspring, 
were  pronounced  to  be  in  a  state  of 
concubinage;  their  children  being 
bastardized  because  the  father  had 
formerly  entangled  himself  in  some 
promise  which  amounted  to  a  pre- 
contract, and  rendered  his  subse- 
quent marriage  a  nullity.  In  the 
public  prisons,  particularly  in  the 
Fleet,  there  were  degraded  and  pro- 
fligate parsons  ready,  for  a  small 
fee,  to  marry  all  persons  at  all 
hours  there;  and  to  go,  when  sent 
for,  to  i)erform  the  ceremony  in 
taTems  or  in  brothels."  After  re- 
marking that  "the  Act  declared 
null  all  marriages  that  were  not 
celebrated  by  a  priest  in  orders,*' 
and  that "  in  the  case  of  minors  the 
licence  should  be  void,  without  the 


consent  of  parents  or  guardians," 
his  lordship  proceeds  to  point  out  aft 
its  prominent  defects  that  "it  re- 
quired Roman  Catholics,  Dissenters, 
and  others,  to  submit  to  it,  or  be  de- 
barred from  matrimony  altogether. 
Another  great  defect  was,  that  no 
proyision  was  made  by  it  respecting 
the  marriage  out  of  England  of  per- 
sons domiciled  in  England,  so  as  to 
prevent  the  easy  evasion  of  it  by  a 
trip  to  Gretna  Green.  The  measure 
was  likewise  highly  objectionable  in 
making  no  provision  for  the  mar- 
riage of  illegitimate  children,  who 
had  no  parents  recognized  by  law, 
and  could  only  have  guardians  by 
an  application  to  the  Court  of  Chan- 
cery; and  in  declaring  marriages, 
which  were  -irregular  by  reason  of 
unintentional  mistakes  in  banns  or 
licences,  absolutely*  void,  although 
the  parties  might  have  lived  long 
together  as  man  and  wife,  yrith  a 
numerous  issue  considered  legiti- 
mate, until  the  discovery  of  the  ir- 
regularity.' 


I 


>» 


10 


INTBODUCTOBT  BEMABKS. 


Present  law,  the 
6  &  7  Win.  4, 
c.  8fi,aiidlts 
amendment  acts. 


a  case  was  made  liable  to  banishment.  And  the  23rd 
section,  to  be  more  particularly  adverted  to  hereafter  (77)9 
provided  that,  in  the  event  of  any  fraud  practised  to 
procure  the  contract,  the  party  guilty  thereof  should  forfeit 
all  property  accruing  from  the  marriage  (q). 

The  statute  of  Geo.  4  was  certainly  an  improvement 
upon  that  of  Geo.  2 ;  but  it  was  far  from  meeting  with 
imiversal  approbation;  for,  besides  many  other  objec- 
tions, it  left  the  power  of  manning  as  it  stood  before, 
exclusively  in  the  hands  of  the  Church;  a  restriction 
which  gave  offence  to  almost  every  denonunation  of 
Dissenters.  The  consequence  was,  that  in  the  year  1836 
the  marriage  law  of  this  country  imderwent  a  still  &rther 
mutation;  the  6  &  7  WilL  4,  c.  85,  commonly  called 
Lord  John  Russell's  Act,  with  the  acts  subsequently 
passed  for  its  amendment  (7  Will.  4,  c.  22 ;  3  &  4  Vict, 
c.  72 ;  19  &  20  Vict.  c.  119 ;  and  23  Vict.  c.  18),  placed 
it  on  its  present  footing  and  enabled  parties  desirous  of 
entering  into  wedlock  to  complete  their  contract  without 
any  appeal  to  spiritual  authority.  Such  persons,  there- 
fore, as  object  to  marry  in  fecie  ecclesise  may  now  repair 
to  the  registrar ;  and,  upon  giving  the  notices  and  pro- 
curing the  certificates  as  prescribed  by  the  statute,  may 
be  married,  either  before  that  officer  by  a  verbal  declara- 
tion ;  or,  in  the  registered  places  appointed  for  the  purpose, 
may  solemnize  their  marriage  according  to  any  form  or 
ceremony  they  please  (r);  taking  care^  however,  which- 
ever mode  they  resort  to,  that  two  'v^tn^BS^s  be  present, 

onHuaKJ^T^AW\fo,4825  andaee 
•l-o,  7%rif^  ^-  ^'^^^Wtant*  0/ 

the  UB^^  U)  ^^^e  Q.wkere  OT  Jeira, 


(p)  See  infrB,  p.  15. 

(q)  Bnt  see  8  Geo.  4,  c.  75,  and 
4  Geo.  4,  c.  17,  and  Parliamentary 
Debates  of  1822  and  1823.  In  the 
aboTe  sketch  the  complicated  pro- 
yisions  of  these  Acts  are  not  set  ont, 
because  they  were  soon  afterwards 
saperseded,  or  nearly  snperaeded, 
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and  tliat  the  proceeding  be  completed  with  open 
between  eight  and  twelve  in  the  forenoon  (s);  bo 
afibnl,  appBrentlj,  some  secority  for  order  and  pub 
Marri^^s  thus  completed  are,  in  all  respects,  as  hi 
and  as  efifectual  aa  if  they  were  celebrated  Baceid< 
Nay,  th^  are  as  sacred  and  religious.  For  a  [ 
marriage,  in  whatever  form  contracted,  miist  alw( 
the  same  in  its  nature  and  its  consequences.  It  is 
by  divine  appointment.  It  can  never,  therefore,  e: 
a  merely  civil  contract.  Its  solenm  character,  its  ] 
attributes,  and,  above  all,  its  indissolubilily,  are  ei 
independent  of  ecclesiastical  observances.  But  wl 
eay  thia  mach  on  the  one  hand,  it  must  be  owned, 
other,  that  unreflecting  and  ignorant  persona  will 
to  regard  with  levity  an  eng^ement  entered  inb 
manner  so  little  calculated  to  awaken  seriousness, 
in  this  point  of  view  that  the  ritual,  the  ceremonit 
the  admonitions  of  the  Church,  are  of  incalculable 
For  which  reason  it  is  a  source  of  congratulation,  c 
tlie  authors  of  the  latter  series  of  statutes  themselvei 
except  for  purposes  of  registration,  much  less  resc 
been  had  to  ita  machinery  than  might  have  been 
pat«d ;  the  people  of  this  country  being,  in  general 
fied  with  the  hberty  afforded  by  the  Act,  althougl 
of  them  recoil  from  its  exercise, 

The  law  which  r^ulates  the  constitution  of  the  Mi 
Contract  being  now  stated,  let  ue  see  who  are  cap 
entering  into  this  relation  {t).  And  first,  we  may  < 
that  no  persons  are  competent  to  bind  themselves  in 
raony  until  they  have  attained  the  age  of  consent, 

{»)  Th«aeBTB  the hoiin  prescribed  (()  \m»,-a" oiviUtern^ 

bf  tlie  62ad  canon,  and  hence  ue  not  inci^Kble  of  nwrriage  i 

coamoalj    called     the    canonical  to  the  law  of  England,    i 

hDDii.    See  4  Geo.  4,  c.  76,  a.  21.  v.  Ltiiie,  S6  L.  J.,  C.  F.  ! 
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by  the  common  law  (following  the  Roman)^  is  fixed  at 
fomi;een  in  males  and  twelve  in  females;  not^  as  some 
writers  afiirm,  because  the  parties  are  then  supposed  to 
haye  sufficient  discretion  to  appreciate  the  consequences  of 
so  critical  and  responsible  an  engagement ;  but  because  in 
general  they  have  by  that  time  arrived  at  physical  ma- 
turity ^  and  the  worst  social  evils  would  ensue  £rom  holding 
other  «quteit«.    them  incapable  of  marrying.     Not  only  must  the  parties 

be  of  the  proper  age^  but  they  must  secure  the  requisite 
consents;  the  late  Act  having  in  that  respect  made  no 
change  (tt).  They  must  have  competent  mental  under- 
standing, and  competent  corporal  capacity.  So  likewise 
we  may  remark,  that  neither  of  the  parties  can  enter  into 
the  contract  if  married  at  the  time  to  another  individual; 
in  which  case,  besides  the  penalties  of  bigamy  (or),  it  is 
evident  that,  if  the  first  marriage  be  legally  good,  the 
second  must,  of  necessity,  be  legally  bad.  And  here,  it 
maybe  added  that,  by  Lord  Lyndhurst's  Act(y),  mar- 
riages between  persons  within  the  prohibited  Levitical 
degrees  of  consanguinity  and  affinity  are  now  ipso  fiu^to 
void,  and  not  merely  voidable  (z). 


Dlatioctioii  be- 
tween baoDS  and 
llccaces. 


(tt)  6  &  7  Will.  4,  c.  85,  8.  10. 
See  also  Form  of  Licence,  Schedule 
G.  After  dae  pnblicatioii  of  banns  no 
evidence  of  the  consent  of  the  guar- 
dians is  necessary.  But  the  banns 
must  be  correct;  otherwise  the  mar- 
riage will  be  Toid.  There  are  manj 
hard  resolutions  to  this  effect, 
founded  upon  reasoning  more  spe- 
cious than  just.  Sir  William  Scott 
said,  that  banns  should  be  in  the 
true  name  of  the  parties;  ''othei^ 
wise  no  one  would  be  put  on  their 
guard  by  the  publication."  The 
same  strictness  is  not  required  in  a 
marriage  Licence;  for  which  Sir 
William  Scott  assigns  this  reason : 


that  "  it  is  granted  by  the  ordinary 
on  the  evidence  which  h')s  is  con- 
tented to  receive  ;  namely,  the  oath 
of  the  party,  as  required  by  the  ca- 
nons of  the  Church."  See  Bex  v. 
Inhabitants  of  2%bshelf,  1  Bam.  & 
Ad.  190 ;  Lane  r.  Ooodwin,  8  Gale 
&  Davison,  610;  JB.  v.  Wroxton,  4 
B.  &  Aid.  641. 

{x)  1  James  1,  c.  11. 

(y)  6  &  6  Will.  4,  c.  64. 

(z)  As  to  the  illegality  of  mar- 
riage with  a  deceased  wife's  sister, 
see  Brooke  v.  Brooke,  27  L.  J.,  Ch. 
401 ;  Fenton  r.  Living$tone,  7  W. 
R.  (H.  L.)  671 ;  Beg.  v.  Ckadmick^ 
17  L.  J.,  M.  C.  33. 


Of  fobfeitubes  tmiiER  4  oeo.  4,  c.  76,  &c. 
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1.  This  work   limited  to   the 

effeett  of  Marriage  upon 
Property     ..         ..         ..  13 

2.  In  certain  eases  those  effects 

do  not  arise  . .        •  •  13 

3.  Provisions  of  4  Oeo.  4,  o.  76, 

t.16 13 

4.  Consent  of  Guardians       . .  18 


PAOV 

5.  Where  Guardians  absent,  or 

nan  eompos,  Jjro 14 

6.  Forfeitures    hy   reason    of 

Ifh'audnlent  Marriages 
without  consent  of  Ouar^ 
dians         • 15 

7.  Provisions  of  ^^1  WilL  4, 

0.85  16 


As  preliminarj  to  the  investigation  upon  whicli  we  are  Thii  work  limited 

•      •  .      .  1  .  -       to  the  effects  of 

about  to  enter,  it  is  proper  to  intimate  here,  that  the  marriage  npoa 

.  property. 

validity  or  invalidity  of  the  Marriage  Contract,  involving 
topics  of  ecclesiastical  jurisdiction,  will  not  be  discussed 
in  the  following  pages ;  the  objects  of  which  are  limited  to 
a  practical  inquiry  into  the  effects  of  the  contract  and  its 
incidents  (assumed  to  be  valid),  upon  Property.     But  in  in  certain  caaei 

z-'      JT  r        ^ ^  ^  thoee effectido 

certain  cases  those  effects  are  prevented  £rom  arising;  and  notarise. 
it  is  proper  to  state  such  cases  in  the  outset. 

We  have  seen  that  the  marriage  of  persons  under  age 
may  have  unquestionable  validity,  although  entered  into 
without  the  consent  of  guardians.  Such  marriages,  how- 
ever,  though  not  void,  are  nevertheless  forbidden  by  the 
law ;  and  it  sometimes  happens  that  parties  eager  to  effect 
matrimony  commit  a  fraud  in  order  to  get  rid  of  the 
effects  of  this  legal  interdiction.  What,  then,  are  the 
consents  required?     The  16th  section  of  the  4  Geo.  4,  ProrMonsofthe 

^  '   4  Geo.  4,  c  76, 

c.  76,  enacts —  ■•!•• 

That  the  father  of  any  person  nnder  twenty-one  (not  being  a  consent  of  gnar- 
widower  or  widow) ;  or  if  the  father  shall  be  dead,  the  guardian  or  JlStaJSa Sta-^ 
guardians  of  the  person  of  the  party  so  imder  age,  or  one  of  them ;  '^^ 
and  in  case  there  shall  be  no  such  guardian  or  guardians,  then  the 
mother  of  such  party,  if  unmarried ;  and  if  there  shall  be  no  mother 
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unmarried,  then  the  gaardian  or  gnardians  of  the  person  appointed 
by  the  Court  of  Chancery,  if  any,  or  one  of  them,  shall  have  authority 
to  give  consent  to  the  marriage  qf  such  party ;  and  such  consent  is 
hereby  required  for  the  marriage  of  such  person  so  under  age,  unless 
there  shall  he  no  person  authorized  to  give  such  consent. 

Where  gnarduina        Bv  the  17  th  section  it  is  enacted — 

are  non  compos, 

^'  That  in  case  the  father  or  fathers  of  the  parties  to  be  married,  or 

of  one  of  them,  shall  be  non  compos  mentis,  or  the  guardian  or 
guardians,  mother  or  mothers,  or  any  of  them  whose  consent  is  made 
necessary  to  the  marriage,  shall  be  non  compos  mentis,  or  beyond 
the  seas,  or  shall  unreasonably  or  from  undue  motive  withhold  con- 
sent, an  application  may  be  made  to  the  Court  of  Chancery  by 
petition  in  a  summary  way;  and  if  the  proposed  marriage  shall 
appear  proper,  a  judicial  declaration  to  that  effect  may  be  made, 
which  shall  be  as  effectual  as  if  a  consent  had  been  duly  had  from 
guardians. 

It  has  been  decided  that  this  clause  does  not  apply  to 
the  case  of  a  &.ther  who  is  beyond  the  seas^  or  unreasonably 
withholds  his  consent^  but  only  to  a  case  in  which  he  is 
non  compos  mentis  (a).  In  Cook  v.  Fryer  {b)^  on  the 
proposed  marriage  of  an  infant  daughter  of  one  who 
was  non  compos  mentis>  a  petition  was  presented  to  the 
Lord  Chancellor^  under  this  section^  for  his  consent,  in 
order  to  obtain  a  licence.  The  petition  was  referred  to  the 
Master,  and  the  intended  husband  by  affidavit  stated,  that 
he  had  agreed  to  make  a  certain  settlement.  The  Master 
reported  in  &Y0ur  of  the  marriage ;  and  the  report  was 
confirmed.  The  parties  did  not  avail  themselves  of  the 
consent  of  the  Lord  Chancellor;  but  shortly  afterwards 
married  under  the  6  &  7  WiH.  4,  c.  85,  without  licence. 
The  settlement  mentioned  in  the  affidavit  was  not  made ; 
the  parties  having  entered  into  articles  for  a  different 
settlement.  It  was  held  by  Vice- Chancellor  Wigram, 
that  the  proposal  laid  before  the  Master  amounted  to  a 

(a)  Ewp,  J.  C^  8  Myl.  &  Cr.  471.         (J)  1  Hare,  498. 
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eontract  which,  in  the  absence  of  any  settlement  properly 

sabstitated  for  it,  the  Court  would  enforce. 

The  first    inquiry,  therefore,  in  every  case  must  be 

whether   the    parties  when    they  intermarried  were  of 

lawful  age,  and,  if  not  of  lawM  age,  whether  the  requisite 

consents  were  obtained;    because,  although  the  want  of 

such  consent  will  not   invalidate  the   marriage,  it  will 

produce  a  consequence  which  some  may  think  a  greater 

calamitj ;  for  by  the  23rd  section  of  the  4  Geo.  4,  c.  76, 

it  is  enacted—* 

That,  if  any  marriage  by  licence  shall  be  procured  hj  a  party  to  porfeitaras  by 
aach  marriage  to  be  solemnized  between  persons  one  or  both  of  r*f°°  <rf  ft*»<Jo- 
whom  shall  be  under  age  (not  being  a  widower  or  widow),  by  means  without  consent 
of  such  party  falsely  swearing ;  or  if  any  marriage  by  banns  shall  be  ^  «'**"™°*' 
procured  by  a  party  thereto  to  be  solemnized  between  persons  one  or 
both  of  whom  shall  be  under  age  (not  being  a  widow  or  widower), 
such  party  knowing  that  such  person  under  age  had  a  parent  or 
guardian  then  living,  and  that  such  marriage  was  had  without  the 
consent  of  such  parent  or  guardian,  and  knowing  that  banns  had  not 
been  duly  published  according  to  the  proyiBions  of  this  Act,  and 
having  knowingly  caused  or  procured  the  undue  publication  of  banns, 
then,  and  in  every  such  case,  it  shall  be  lawful  for  His  Majesty's 
Attorney-General,  by  information  in  the  nature  of  an  English  Bill  in 
the  Court  of  Chancery,  at  the  relation  of  a  parent  or  guardian  of  the 
minor,  to  rae  for  a  forfeiture  of  all  property  which  hath  accrued  or 
shall  accrue  to  the  party  so  offending  by  force  of  such  marriage : 
and  such  Court  shall  have  power  to  declare  such  forfeiture,  and  there- 
upon to  direct  that  such  property  shall  be  secured  for  the  benefit  of 
the  innocent  party,  or  of  the  issue  of  the  marriage,  or  of  any  of  them, 
in  such  manner  as  the  Court  shall  think  ^t  And  if  both  the  parties 
80  contracting  marriage  shall  in  the  judgment  of  the  Court  be  guilty 
of  such  offence,  it  shall  be  lawful  for  the  Court  to  settle  and  secure 
such  property  immediately,  for  the  benefit  of  the  issue  of  the  mar- 
riage, subject  to  such  provisions  for  the  offending  parties  as  the 
Court  shall  think  reasonable,  regard  being  had  to  the  benefit  of  the 
issue  of  the  marriage  during  the  lives  of  their  parents,  and  of  the 
issue  of  the  parties  respectively  by  any  future  marriage,  or  of  the 
parties  themselves,  in  case  either  of  them  shall  survive  the  other. 

The  clause,  of  which  only  an  abridgment  is  here  giyen^ 
requires  that,  before  any  information  is  filed  in  pursuance 
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of  it^  the  case  be  made  out  to  the  satisfaction  of  the 
Attorney  or  Solicitor-General,  upon  oath(c).  It  has 
been  decided  (^,  that  where  a  husband  incurs  a  forfeiture 
under  this  clause,  the  Court  has  no  discretion  to  mitigate 
the  penalty;  but  is  bound  to  settle  and  secure  all  property, 
present  and  fiiture,  of  the  wife,  for  the  benefit  of  herself 
and  the  issue  of  the  marriage.  The  provisions  of  this 
section  are  satisfied  by  a  settlement  which  excludes  the 
husband  firom  any  interest  in  the  wife's  property  "by 
force  of"  the  marital  right,  and  it  is  no  objection  to  such 
a  settlement  that  the  husband  may  eventually,  by  an 
absolute  power  of  appointment  reserved  to  the  wife  over 
a  part  of  the  property,  obtain  a  benefit  by  the  act  of  his 
wife(e).  Where  the  husband  alone  incurs  a  forfeiture, 
the  Court  has  no  authority  to  order  any  settlement 
of  the  wife's  property  on  her  issue  by  any  subsequent 
marriage  {f). 
Provisions  of  the  The  Uke  proceedings  may  be  resorted  to,  and  the  like 
c.  86, 8. 43.  consequences  will  arise,  in  the  case  of  similar  frauds  upon 

Lord  John  Russell's  Act,  6  &  7  Will.  4,  c.  85 ;  the  43rd 
section  of  which  declares,  that  the  operation,  in  this  respect, 
under  it,  shall  be  the  same  as  that  which  takes  place  under 
the  4  Geo.  4,  c.  76. 

{o)  Bj  the  24th  section  of  the  party  is  of  full  age  is  eqaivalent  to 
same  Act»  "  all  agreements,  settle-  a  false  affidavit  that  the  necessary 
ments  and  deeds,  entered  into  or  consent  to  a  minor's  marriage  haa 
executed  upon  marriages,  in  relation  been  obtained.  And  it  is  not  neces- 
to  which  such  informations  asafore-  sary  to  show  that  the  minor  was  en- 
said  shall  be  filed,"  are  made  void.  titied  at  the  time  of  the  marriage  to 

(^d)  Attorney- General  Y,Mullayf  anj  property,  eitiier  in  possession, 

4  Buss.  329.  reyersion,  remainder  or  expectancy, 

(tf)  Attorney- General  y.  Lucas,  Attorney- General   ▼.   Seveme,    1 

17  L.  J.,  Ch.  382 ;  see  also  Attorney-  Coll.  313.    A  husband  charged  witii 

General  r.  Clements,  L.  B.,  12  Eq.  procuring  his  marriage  with  a  minor 

32 ;  and  Attorney-  General  t.  Head,  by  falsely  swearing  that  the  consent 

L.  B.,  12  Eq.  88.  of  her  parent  had  been  given,  cannot 

(/)  Attorney-  General  t.  Mullay,  be  compelled  to  discover  the  facts  on 

7  Beav.  851.    In  order  to  sustain  an  tku  isdorrndXion,  Attorney- General 

information,  a  false  affidavit  tiiat  a  v.  Lucas,  2  Hare,  566, 
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Having  shown  how  marriages  may  be  completed,  and 
having  pointed  out  the  Forfeitures  of  property  to  which 
the  contracting  parties  in  certain  cases  are  subject,  we 
now  proceed  to  examine  the  Rights  and  Liabilities  of 
Husband  and  Wife,  standing  upon  general  rules  unaffected 
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CHATTELS 

PERSONAL  IN 

POSSESSION, 

&C. 


Principle  that 
husband  and  wife 
are  one  penon  In 
law. 

Irrooonclleable 
with  ooverture. 


Goverture  more 
satisfactory  than 
unity. 


Wife's  disabUltiet. 


The  hnsband's 
chattels  perM>nal 
In  poasesslon  oon- 
tlnae  his  own. 


by  special  stipulation^  in  so  &r  as  tlie  same  are  enforced 
at  Law  and  in  Equity.  Now,  to  comprehend  the  nature 
and  extent  of  those  rights  and  liabilities,  we  must  keep 
in  view  (though,  perhaps,  not  literally  or  impUcidy  adopt) 
a  principle  to  be  found  in  Blackstone  and  all  the  older 
writers,  namely,  that  by  marriage  the  husband  and  wife 
become  one  person  in  law  ;  a  principle,  it  must  be  owned, 
not  easily  reconcileable  with  another  principle  which  has 
universal  apphcation, — that  of  coverture;  whereby  the 
wife  is  regarded  as  distinct  from  her  husband,  but  so 
entirely  under  his  power  and  control  that  she  can  do 
nothing  of  herself,  but  everything  by  his  licence  and 
authority.  Coverture,  which  explains  most  of  the  cases 
better  than  unity,  involves  two  ideas:  on  the  one  hand, 
the  husband's  supremacy  (a) ;  on  the  other,  the  wife's 
subjugation, — both  creating  what  are  called  her  Dis- 
abilities ;  which,  being,  as  Blackstone  tells  us,  ^'  intended 
for  the  wife's  benefit,"  are  gravely  cited  by  him  to  prove 
how  "  great  a  favourite  is  the  female  sex  of  the  Laws  of 
England." 

The  natural  order  of  dealing  with  the  subject  will  lead 
us  to  begin  with  those  Eights  which  spring  immediately 
from  the  fact  of  matrimony,  without  reference  to  subse- 
quent acts  done  in  the  progress  of  the  marriage  state. 
And,  first,  of  chattels  personal  in  possession.  Those  chat- 
tels personal  in  possession,  and  specific  chattels  in  the 
hands  of  third  parties,  which  before  the  marriage  belonged 
to  the  husband,  continue  to  belong  to  him  exclusively. 


(a)  Hence,  perhaps,  it  is  that  in 
the  old  law  books  he  is  termed  a 
Baron — ^his  rights  being  in  fact  tmly 
BaroniaL  Bnt,  nevertheless,  ob- 
serre  the  wife  is  of  the  same  con- 
dition as  her  husband :  frank,  if  he 
be  free  -  denizen,  if  he  be  an  English- 


man, though  she  were  a  neif  (a  bond- 
woman) before,  or  an  alien  bora. 
Finch's  Law,  41.  Her  domicile^ 
too,  is  the  same  as  her  husband's* 
Warrender  v.  Warrender,  2  Cla.  & 
Fin.  488. 
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after  the  marriage;  the  communio  bonorum  being  un-     chattels 

1  A      xl-  •  1  r  T7«         1         J  PERSONAL  IN 

known  to  the  marriage  law  of  Jl<nglana.                                  possession 
Those  chattels  personal  in  possession,  on  the  other  hand,  ?.^j_ 


<■     -I  .  X      a.T_  T     •      x.  •    "i_j.      ^       i_    X  1  •    J   The  wife's  become 

belonging  to  the  wile  m  her  own  right  of  whatever  kind  thehuabAud's. 
or  denomination,  which  she  is  beneficiallj  possessed  of  at 
the  date  of  the  contract,  or  which  come  to  her  during 
the  covertore,  are  absolutely  bestowed  upon  the  husband 
by  virtue  of  the  marriage  (b)  ;  so  that  he  may  dispose  of 
them  in  any  way  he  pleases,  whether  he  survive  her  or 
not ;  for  he  has  an  immediate  and  absolute  property  de- 
volved to  him  by  the  marriage,  not  only  potentially  but  in 
fact,~which  property  can  never  again  revest  in  the  wife 
or  her  representalves. 

The  phrase  chattels  personal  in  possession,  as  here  used, 
includes  all  moveables  of  the  wife,  such  as  jewels,  house- 
hold  goods  and  the  like,  and  cash  in  her  hands. 

Whether  it  embraces  money  at  her  banker's,  may  per-  Her  balance  at  a 
haps  depend  on  a  distinction  first  taken  by  Sir  William 
Grant  in  Carr  v.  Carr  (c).  He  there  says  that  a  balance 
at  a  banker's  is  a  debt  and  not  a  deposit.  And  in  Hill  v. 
Foley  {d)  it  was  held  that  a  banker,  sued  by  a  customer 
for  payment  of  his  balance,  might  plead  the  Statute  of 
Limitations  (e).  Such  balance,  therefore,  is  a  chose  in 
action  (/). 

But  Sir  William  Grant  suggested  that  if  the  money  Her  deposit  at  a 
were  delivered  to  the  banker  in  a  sealed  bag,  it  would  then 
truly  be  a  depositum.     It  would,  to  use  Lord  Mansfield's 
expression,  which  Sir  William  Grant  adopts,  have  an  ear- 

(5)  Co.  Litt  800.    See,  howereri  that  the  relation  between  banker  and 

**  The  Married  Women's  Property  customer  was  only  the  ordinary  re- 

Act»  1870,"  33  &  84  Vict.  c.  93.  lation  between  debtor  and  creditor, 

{e)  IMer.  643,  n.  and  that,  therefore,  cash  at  a  banker's 

(d)  1  Phill.  404.  was  merely  money  lent 

(<?)  In  Hill  V.  Foley  (2  H.  L.  28)  (/)  As  to  "  the  wife's  choses  in 

it  was  decided  by  the  Hooae  of  Lords  action/'  see  infra* 

C2 
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CHATTELS 

PERSONAL  IN 

POSSESSION, 

&C. 

Her  specific  chat- 
tels la  the  hftnds 
of  third  parties 
become  his  pro- 
perty. 


General  position 
of  wife  in  respect 
of  personal  pro> 
perty. 


mark.  In  other  words,  it  would  be  a  specific  chattel,  and 
as  such  would,  it  is  apprehended,  vest  by  the  marriage  in 
the  husband  as  his  absolute  property.  For  it  ha^  been 
long  settled  that  where  the  wife's  specific  chattels  or  goods 
are  in  the  hands  of  a  third  person,  the  husband  may  bring, 
in  his  own  name  alone,  detinue  or  replevin  or  trover  for 
them ;  the  right  of  property  being  by  the  marriage  (^) 
established  in  him  exclusively.  Therefore,  even  should 
he  die  without  recovering  such  specific  chattels  or  goods, 
they  would  belong  to  his  representatives,  and  not  to  the 
wife  by  right  of  survivorship  (A). 

As  to  bills  of  exchange  and  promissory  notes  payable  to 
the  wife  dum  sola,  they  have  this  resemblance  to  chattels 
personal  in  possession,  that  instantly  upon  the  marriage 
the  husband  alone  can  negotiate  and  pass  them  by  in- 
dorsement, the  wife  being  rendered  incapable  of  so  doing 
by  the  disabilities  of  coverture  (i). 

The  general  position  of  a  wife  with  respect  to  her  per- 
sonal property  is  very  clearly  and  concisely  summed  up  in 
Chitty  on  Contracts  (A\  where  it  is  stated — 
A  married  woman  cannot  acquire  any  legal  right  to  personal  pro- 


(^)  Bull.  N.  P.  60,  68 ;  1  Roper, 
Hnsb.  and  Wife,  169;  Selwyn's  N. 
P.  Pome$  V.  Marshall,  1  Sid.  172 ; 
1  Vent.  261 ;  1  Bacon's  Abr.  700  ; 
Com.  Dig.,  Bar.  and  Pern.,  V.  The 
hosband  also  acqaires  by  the  mar- 
riage a  right  to  redoce  into  posses- 
sion the  wife's  ontstanding  personal 
chattels.  Bat  the  wife's  property  in 
these  is  not  diyested  by  the  marriage. 
For  on  the  contrary  it  remains  in  her 
daring  the  corertare,  and  survives 
to  her  after  her  husband's  death, 
unless  he,  in  his  lifetime,  have  re- 
duced them  into  possession.  The 
right,  therefore,  respecting  outstand- 
ing personal  chattels  or  choses  in 


action,  will  be  treated  of  under  the 
head  of  **  Rights  arising  from  acts 
done  in  the  marriage  state,"  infra. 

(h)  Si  femme  perd  biens,  et  prit 
baron,  et  baron  mort,  I'executor  del 
baron  aver  ceux  biens,  quia  le  pro- 
perty de  eux  est  en  lui  per  le 
marriage,  ni&nt  ohitant  le  perder. 
Powes  V.  Marshall,  I  Sid.  172. 

(i)  BarlowY.  Bishop,  1  East,  432; 
1  Rop.  214.  As  to  the  husband 
suing  to  recover  payment  of  his 
wife's  bills  and  notes,  and  the  con- 
sequence of  his  omitting  to  do  so, 
see  "Chattels  personal  (or  choaes) 
in  action,"  ii\fra, 

(A)  Page  161  (7th  ed.). 
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perty  during  her  coverture ;  and  if  she  have  any  money  or  goods  in  chattblb 

her  possession,  and  she  lend  the  one  or  sell  the  other,  the  right  to  personal  in 

recover  the  debt  or  the  value  of  the  property  thus  parted  with  vesta  '  g^^       ' 

in  the  husband.  


This  continued  to  be  the  state  of  the  law  until  the  year  provWoMof  the 

•^  Hurled  Womcn'f 

1870,  when  the  legislature  passed  the  Married  Women's  ^^'S^yt^^^ 
Property  Act  (Z),  which  legally  recognizes  the  wife's  sepa-  ^  ^^' 
rate  estate,  and  very  considerably  curtails  the  husband's 
power  over  her  personal  property.     The  principal  provi- 
sions of  the  act  are  as  follows : — 

1  (m).  The  earnings  of  a  married  woman  acquired  in 
any  trade,  &c.  carried  on  separate  from  her  husband  are 
to  be  deemed  settled  to  her  separate  use  and  independent 
of  her  husband's  control. 

2.  Deposits  in  the  savings  bank  (n),  property  in  the 
fiinds((>),  shares  or  stock  in  a  joint  stock  company  (j9), 
shares  in  a  friendly  society  or  other  benefit  society  (y), 
may  be  held  by  a  married  woman  to  her  separate  use. 

3.  Any  woman  married  since  the  passing  of  the  act 
coming  into  any  personal  property  through  an  intestacy, 
or  any  sum  not  exceeding  200/.  under  a  deed  or  will,  shall 
hold  such  property  to  her  separate  use  (r). 

4.  The  rents  of  any  freehold,  copyhold  or  customary- 
hold  property,  which  shall  descend  to  a  woman  married 
after  the  passing  of  the  act,  shall  be  for  her  separate 
use(^). 

5.  A  married  woman  may  sue  in  her  own  name,  as  if 
she  were  a  &me  sole,  for  any  wages,  earnings,  money  and 
property,  which,  by  this  act,  are  declared  to  be  her  sepa-    . 
rate  property ;  or  for  any  property  belonging  to  her  before 

(Z)  33  &  84  Vict/c.  93.    The  act  (d)  Sect  3. 

came  into  operation  on  Augost  9,  {p)  Sect.  4. 

1870.  iq)  Sect.  6. 

(m)Sect.  1.  (r)  Sect  7. 

(fi)  Sect  2.  (»)  Sect  8. 
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CHATTELS 

PERSONAL  IN 

POSSESSION, 

&C. 


marriage,  and  which  her  husband  shall,  by  writing  under 
his  hand,  have  agreed  with  her  shall  belong  to  her  after 
marriage  as  her  separate  property;  or  for  any  chattels^ 
&c.  purchased  out  of  her  separate  property  {t). 

6.  The  husband  shall  not  be  liable  for  any  debts  con- 
tracted by  his  wife  before  marriage,  but  property  belong- 
ing to  her  for  her  separate  use  shall  be  liable  for  such 
debts  (m). 


CHATTELS 
REAL. 


Tbe  hnsband's 
chattels  real  con- 
tinaehis. 


SECTION  n. 
OP  THE  RIGHT  TO  CHATTELS  REAL. 


PAQB 

1.  Those  which  were  the  hus- 

band*s  before  the  marriage 
eontintie  to  he  his  after  it,  22 

2.  The  wife*s  are  placed  at  his 

absolute  disposal,  except 
that  he  cannot  by  will  bar 
her  survivorship  .  •         •  • 


23 
23 

23 


3.  Case  of  his  being  survivor  •• 

4.  The  alienation  by  husband 

may  be  without  consider- 
atiou  •  •         •  •         •  • 

6.  His  agreement  will  bind 
her  surviving        •  •         . .  24 

6.  Her  legal  and  trust  terms . .  24 

7.  Megits,  statute  staple,  Jj^o,  .  24 

8.  When  part  only  of  her 
chattels  real  is  disposed  of 
by  him,  the  residue  will 
survive  to  her       • .         • .  24 


PAQB 

9.  Acts  of  disposition  besides 
express  alienation  • .  24 

10.  Wife's  reversionary  and 
contingent  interests  in 
chattels  real,  also  subject 

to  the  husband's  disposal,,  25 

11.  Mortgage  by  the  husband  of 

the  wife's  chattels  real   . .  25 

12.  Effect  on  the  eguity  of  re- 

demption    26 

13.  Ca>se  of  Clarhe  t.  Burgh  . .  26 

14.  Reporter's  marginal  note  of 

that  ease 26 

15.  Husband's    agreement    to 

mortgage  his  wife's  chattels 
real 27 

16.  Ibffeiture  on  his  outlawry 

or  attainder         • .         . .  27 

17.  Liable  to  execution  for  his 

debts  27 


Those  chattels  real  which,  before  the  marriage,  be- 
longed to  the  husband,  continue  to  belong  to  him  exclu- 
sively afl^r  the  marriage  {x). 

(t)  Sect  11.  (»)  See,  howeyer,  "  The  Married 

(w)  Sect.  12.     The  act  will  be      Women's  Property  Act,  1870*' (33 
found  faUy  set  ont  in  the  Appendix.      &  34  Vict  c.  93),  s.  8. 
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Those  chattels  real  which,  before  the  marriage,  belonged     chattels 
to  the  wife,  fidl,  by  virtue  of  the  marriage,  so  much  under 


REAL. 


the  dominion  of  the  husband  that,  except  in  one  parti-  tne'huBband's  Ma- 
cular, they  are  placed  entirely  at  his  disposal.     The  truth  respecte,  except 

■^  ^  ^  ^  that  he  cannot 

IS,  that  the  husband's  right  to  the  wife's  chattels  real  is  of  J^,2t^i**^." 
a  very  peculiar  nature,  and  referable  to  a  period  when  '^^^^k^"®* 
such  interests  (now  often  of  the  greatest  value)  were  of 
but  mean  account  in  the  law ;  the  policy  of  which  has 
been  to  give  the  husband  nearly  the  same  power  over  the 
wife's  chattels  real  as  over  her  chattels  personal  in  pos- 
session. Hence  he  can  alienate  and  dispose  of  them  at 
pleasure,  so  the  transaction  take  effect  in  his  lifetime,  that 
is  to  say,  by  act  inter  vivos.  But  during  the  marriage, 
there  is  this  qualification  of  his  right,  (and  it  is  the  only 
restraint  on  his  otherwise  unrestricted  dominion)— namely, 
that  he  cannot  by  will  bequeath  his  wife's  chattels  real  to 
the  exclusion  of  her  claim  by  survivorship— for  if  she  out- 
live him  she  will  be  entitled  to  them  unless  the  property 
was  changed  by  an  act  completed  in  his  lifetime. 

On  the  other  hand,  if  the  husband  be  the  survivor,  his  But  u  be  tithe 

survlTor  he  has 

wife's  chattels  real  become  Mb  absolutely ;  to  be  disposed  "»e™  abeoiutei/. 
of  by  him,  either  by  deed  or  will  (y).  For  he  is  con- 
sidered to  have  had  during  the  marriage  possession  of 
them  by  a  kind  of  joint  tenancy  with  his  wife ;  so  that, 
upon  her  pre-deceasing  him,  he  has  them  by  force  of  his 
marital  right,  and  not  as  her  representative.  It  follows, 
therefore,  that  in  order  to  secure  his  wife's  chattels  real, 
the  husband  surviving  her  is  not  obliged  to  take  out  ad- 
ministration  to  herCxr).     The  alienation  by  the  husband  The  alienation 

may  be  with  or 

of  his  wife's  chattels  real,  if  completed  in  his  lifetime,  may  without  oonawe- 
be  with  or  without  consideration  (a). 

(y)  As  to   chattelB   real  which  (2)  1  Roll.  Abr.  345;  2  Black, 

conld  not  poasiblj  rest  in  the  wife  Com.  435. 

dnring  coyertnre,  see  BuberUy  t.  (a)  Mitford  t.  Mitford,  9  Ves. 

Day,  16  Bear.  83.  S7. 
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Her  legal  term 
and  her  trust 
term. 


ElegitSi  dtc 


When  only  part 
alienated  the  re- 
sidue will  survive. 


Acts  of  disposition 
besides  express 
alienation. 


And  since  that,  wUch  for  a  valuable  consideration  is 
agreed  to  be  done,  is  considered  in  equity  as  actually 
performed,  it  would  appear  that  if  the  husband  agree  to 
dispose  of  his  wife's  chattel  real,  as,  for  example,  of  her 
legal  term  for  years,  such  agreement,  or  coyenant,  will  be 
enforced  against  the  surviving  wife  (i). 

If  he  assign  the  wife's  legal  term,  the  wife  is  clearly 
bound.  And  if  he  assign  her  trust  term,  she  is  also 
bound ;  upon  the  principle  that  equity,  to  preserve  uni- 
formity in  titles  to  estates,  follows  the  law.  But  in  the 
case  of  a  trust  term,  the  wife  may  claim  her  equity  to  a 
settlement,  as  will  appear  more  ftdly  hereafter  (c). 

If  a  woman  sue  out  an  elegit,  and  then  marries,  her 
husband  will  be  at  Uberty  to  assign  this  interest  of  his 
wife  as  he  may  think  proper ;  and  so  also  with  respect  to 
statutes  merchant  and  statutes  staple  {d). 

The  power  which  the  law  gives  the  husband  to  alienate 
the  whole  interest  of  the  wife  in  her  chattels  real,  neces- 
sarily authorizes  him  to  dispose  oi  part  of  it.  If,  there- 
fore, the  husband,  being  possessed  of  a  term  for  forty  years 
in  right  of  his  wife,  or  jointly  with  her,  demise  it  for  twenty 
years  reserving  rent,  and  dies,  such  demise,  or  underlease, 
wiU  be  good  against  her,  although  she  survive  him ;  but 
the  residue  of  the  original  term  will  belong  to  her,  as 
undisposed  of  by  her  husband  (c). 

The  husband  may  defeat  his  wife's  survivorship  by 
other  acts  besides  express  alienation ;  thus,  if  at  the  time 
of  her  marriage  she  were  a  lessee  for  years,  and  her  hus- 
band took  a  lease  of  the  land  for  both  their  lives,  this 


(J)  Batei  v.  Dandy,  2  Atk.  207. 
Steed  V.  Oragh,  9  Mod.  48.  See 
also  Clarke  v.  Burgh,  2  Coll.  221, 
and  C  Ves.  385. 

(c)  See  equity  to  settlement,  in- 
fra,   Sturgis  v.  Ckampnegs,  Index 


of  Cases. 

(d)  1  Hop.  181. 

(ff)  Sgm's  cage,  Cro.  Eliz.  33 ;  1 
Rollc  Abr.  344,  pi.  10 ;  Moore,  396 ; 
6  Ves.  389. 
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would  amount  to  a  disposition  of  the  term ;  because^  by     chattels 

the  acceptance  of  the  second  lease^  the  term  would  be 1 

considered  as  surrendered  by  operation  of  law  (y). 

The  husband's  power  extends  also  over  his  wife's  rever- 
sionary interests  in  chattels  real.  Nay^  it  extends  over 
those  that  are  dependent  on  contingencies  not  transpiring 
in  his  lifetime.  Thus^  in  Donne  v.  Harty  it  was  held 
that  the  contingent  reversionary  interest  of  the  wife  in 
the  trusts  of  a  term  for  years  might  be  sold  by  her 
husband ;  and  that  the  wife,  surviving,  would  be  bound 
by  such  sale,  even  although  the  husband  had  died  before 
L  contiBgency  was  deteLned,  or  the  reversioB  feU  into 
possession  (y).  In  so  deciding.  Sir  John  Leach  said, 
^*  It  is  clear  that  the  wife's  contingent  legal  interest  in  a 
term  may  be  sold  by  the  husband ;  and  there  is  no  differ- 
ence in  Equity  between  the  legal  interests  in,  and  the 
trusts  of  a  term"  (A). 

If  the  husband  mortgages  the  wife's  chattel  real,  and  if.  Mortgage  by  the 

^^^  '  husband  of  wife's 

by  payment  of  the  money  on  the  day^  the*  estate  of  the  chattel*  reoL 
mortgagee  ceases,  it  would  seem  that  the  wife's  right  by 
survivorship  is  not  affected  (2 ). 

Such  a  mortgage  may  operate  on  the  legal  interest  but  EUectof  such 

,  ,  ,  mortgage  on  the 

leave  the  equity  of  redemption  untouched,  as  in  Pitt  v.  «^*y  ^  redemp- 
Pitt  (A),  where  a  feme  sole,  having  mortgaged  a  leasehold 
for  years,  afterwards  married.     The  mortgage  was  then 
transferred ;  the  husband  joining  in  the  transfer,  and  cove- 
nanting to  pay  the  money.      During  the  coverture  the 

(/)  Si  feme,  lessee  pnr  an,  prist  Sngden  said,  "  lie  was  happy  that 

Baron  qni  pais  accept  nn  noyel  leas  the  doctrine  of  Purdew  v.  Jackson 

par  lear  Ties,  oeo  est  an  sarrender  had  not  (in  Donne  y.  Hart,  and 

del  primer  leas.    2  BoUe  Abr.  495,  Major  v.  Lansley)  been  extended 

pi.  50.  to  chattels  real." — See  Purdew  y. 

{g)  2  Ras.  &  Myl.  360.  Jackson,  Index  of  Cases,  and  infra, 

(A)  See  also  Major  7.  Lansley,  2  of  *'  Chattels  personal  outstanding." 

Rns.  &  Myl.  355.    In  Box  v.  Jack-  {%)  1  Hop.  184. 

Bon,  1  Dnir.  48,  Lord  Chancellor  (Ji)  Tarn.  &  Ras.  180. 
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CHATTELS 
REAL. 


Gmo  of  Clarkt  r. 
Butyh, 


Beporter's  nuu*- 
fflnal  note  of  tiiat 
case. 


liusband,  by  gradual  payments  out  of  his  own  property, 
reduced  the  money  due  upon  the  mortgage.  By  his  will  he 
made  a  disposition  of  the  mortgaged  premises,  and  died  in 
the  lifetime  of  his  wife.  Upon  a  bill  by  the  wife,  who 
claimed  to  be  entitled  by  survivorship,  to  redeem  the 
mortgage,  the  redemption  was  decreed  to  her,  upon  the 
terms  that  the  husband's  estate  should  stand  in  the  place 
of  the  mortgagee  for  the  sums  paid  by  him  out  of  his  own 
property  in  reduction  of  the  mortgage  debt. 

In  a  case  before  Vice-Chancellor  Bruce  (/),.  it  was  held 
that  the  widow  was  similarly  entitled  to  the  equity  of 
redemption;  the  transaction  showing  nothing  which  be- 
tokened an  intention,  on  the  husband's  part,  of  defeating 
that  right.  It  appeared  that  he  had  executed  mortgages 
of  his  wife's  chattel  leaseholds.  This  was  considered  as 
dealing  with  the  property  only  to  the  extent  of  the  legal 
interest ; — ^the  equity  of  redemption  remained  unaffected. 
The  following  remarks  of  his  Honor  put  the  thing  very 
clearly: — 

That  these  alienations  became  absolute  at  law  no  one  can  donbt, 
as  the  money  was  not  paid  at  the  time  appointed.  They  became 
absolute  at  law  in  the  husband^s  lifetime.  It  is  clear,  however,  that 
the  assignment  has  never  become  absolute  in  Equity.  The  only 
intention  on  the  part  of  the  husband  was  to  give  the  alienees  security 
for  the  money  advanced.  It  does  not  appear  to  me  the  wife's  rights 
in  Equity  are  more  prejudiced  than  if  a  mere  deposit  of  the  deeds 
had  been  made  by  the  husband.  The  mortgages  are  mere  pledges 
or  charges,  and  nothing  more. 

The  marginal  note  of  the  Reporter  states  that  the 
decision  in  Clarke  v.  Burgh  went  upon  the  considera- 
tion tiiat  the  transaction  in  question  did  not  amount  to 
**  a  reduction  of  tiie  chattels  into  the  husband's  posses- 
It  does  not  appear,  however,  that  the  learned 


sion. 


judge,  in  the  observations  which  fell  ifrom  him,  proceeded 

(I)  Clarke  t.  Burgh,  2  Coll.  221. 
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on  any  such  ground;  but  simply  on  the  principle  that     chattels 

where  a  husband's  mortgage  is  made  by  an  instrument ' 

which  discloses  no  intention  of  doing  more  than  simply  to 
make  a  mortgage^  the  Court  will  regard  the  proceeding 
with  an  inclination  to  believe  that  nothing  more  was 
intended  than  that  which  was  necessary  to  constitute  a 
sufficient  security  for  the  money  advanced.  Then^  as  to  a 
husband  reducing  chattels  real  of  his  wife^  ^^  into  posses- 
sion," what  doies  Sir  WiDiam  Grant  say,  in  Mitford  v. 
Mttfordf{m)  After  remarking  that  choses  in  action  not 
reduced  into  possession  by  the  husbpjid  survivje  to  the 
wife(«),  that  great  authority  proceeds  thus: — "  But  there 
are  some  legid  interests  which  do  not  admit,  or  stand  in 
need,  of  being  reduced  into  possession,  being  in  posses- 
sion already,  and  not  lying  in  action ;  as  terms  of  years 
and  other  chattels  real "  (o). 

The  husband's  agreement  to  mortgage  the  wife's  chattels  Hosbaad^s  agree- 
real  will  be  enforced  against  her  only  to  the  extent  of  the 
money  due(/?). 

If  the  husband  be  outlawed  or  attainted,  his  wife's  Fortdtnreoaont. 

,..      lawry  or  attainder. 

chattel  real  shall  be  forfeited  to  the  Crown  (j),  and  it  is  Liauutytoexecn- 

•  XV  tlon  for  debt* 

liable  to  execution  for  his  debts  (r). 

(m)  9  Yes.  87.  says  the  doctrine  of  Purd&m  t.  Jaeh^ 

(n)  See  infra^  of  *'The  wife's  <<m  has  not  been  extended  to  chattels 

chatteb  personal  or  choses  in  ao-  real. 

tion,"  and  Pwrdew  t.  Jackson,  In-  ip)  Bates  t.  Dandy,  2  Aik.  207. 

dex  of  Cases.  (q)  Plowd.  263;  2  Black.  484. 

(<i)  See  Bom  t.  Jackson,  1  Dmr.  (r)  Go.  Litt.  361 ;  2  Black.  484. 

48,  where  Lord  Chancellor  Sngden 
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SECTION   III. 

REAL  ESTATE. 


HnslMUid*8  real 
estate  oontinocs 
blaown. 


Hifl  w{fe*t  placed 
ttnder  his  do- 
minion for  the 
oovertnze. 


TAQU 

1.  HusharuP9  real  estate  con- 

tinues his  own      . .         . .  28 

2.  Wife's  placed  under  his  dO' 
minion  for  the  coverture*  •  28 

8.  But  not  for  the  inheritance 
orfee         29 

4.  Of  whiehf  however,  she  ean- 
not  dispose  without  his  con- 
sent  29 

6,  And  previous  examination 
of  herself 29 

6.  Provisions  of  the  Fines  and 

Hecoveries  Act     ..         ••29 

7.  Regulations  of  the  Court  of 


rAOB 

Common  Pleas,  and  deci- 
sions thereon        • .         .  •  34 

8.  Agreement  for  sale  of  wife^s 

estate         . .         . .         . .  34 

9.  She  cannot  he  compelled  to 

convey        ..         ••         ..34 

10.  Jordan  v.  Jones     •  •         . .  35 

11.  Charges  upon  the  fee  or 
inheritance  of  the  wife's 
estate         35 

12.  Mortgages   for    htuhand*s 

debts  35 

13.  Equity   of  redemption   to 

whom  reserved      . .         . .  36 

14.  Wife's  right  qf  exoneration  86 


Such  real  estate  as  belonged  to  the  husband  before  the 
marriage  continues  to  belong  to  him  exclusivelj  after  the 
marriage. 

Such  real  estate,  on  the  other  hand,  as  belonged  to  the 
wife  before  the  marriage,  or  may  come  to  her  during  the 
marriage,  is  placed  by  the  marriage  under  the  dominion 
of  the  husband;  a  dominion,  however,  limited  by  and 
commensurate  with  the  coverture  («).  The  law  says,  that 
by  the  marriage  the  husband  acquires,  and  during  the 
marriage  enjoys,  a  freehold  interest  in  his  wife's  real  estate 
for  their  joint  lives ;  both  being  seised  together  in  her 
right  by  entireties  {t) ;  the  effect  of  which  is  to  put  the 


{s)  When  the  wife  is  tenant  for 
life  impeachable  for  waste,  the  hus- 
band alone  can  be  sued  for  waste 
committed  by  her.  Kingham  v.  Lee, 
11  Jur.  4. 

{t)  Litt  s.  291}  1  Inst.  187  b; 
Tit  18,  c.  1 , 8. 35 ;  Owen  v.  Morgan, 


8  Bep.  5 ;  RoHnson  t.  Gumming^ 
Forrest,  167,  8rd  edit  n.  h.,  where 
the  report  of  Lord  Talbot's  obsenra- 
tions  is  corrected  on  the  anthority  of 
Mr.  Booth,  which  correction  is  con- 
firmed by  Mr.  Bntler.  In  Piggot's 
Treatise  of  Com.  Rec.,  p.  72,  it  is 
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ownership  for  the   coverture   entirely  in  the  husband's  real  estate. 
power.      Hence  he  can  alienate  this  ownership  at  plea- 
sure ;  and  his  conyeyance  will  pass  the  freehold  without 
the  wife's  co-operation. 

So  likewise  he  may  of  course  charge  his  wife's  estate 
for  their  joint  lives;  the  charge,  however,  of  whatever 
kind,  ceasing  with  the  marriage. 

But  the  ultimate  property,  that  is  to  say,  the  inherit-  Bat  not  for  tue 
ance  or  fee  of  the  estate,  is  not  in  the  husband,  whose 
marital  right  is  bounded  by  the  coverture.     Where,  then, 
is  the  ultimate  property  or  inheritance  or  fee  of  the  wife's 
estate  while  the  marriage  lasts  ?     It  remains  in  the  wife  And  prerioim 

examlnAtlon  to 

herself,   subject    to    the    husband's  rights,   and  can  be  wceftain  that  tue 

act  on  het  port  la 

departed  with  by  the  joint  act  only  of  both  the  married  ^hlS^Wever 
parties;  for  the  wife  is  by  the  disabilities  of  coverture  ^^^"he/hlE?* 
precluded  from  disposing  of  it  without  her  husband's  con-  renc^"  «>"«»- 
currence.     And,  in  order  to  guard  her  against  the  conse- 
quences of  an  undue  exercise  of  marital  authority,  the  law 
wOl  not  suflFer  her  to  part  with  her  estate  till  it  is  previously 
ascertained  that  she  performs  the  act  voluntarily.     This 
matter  now  stands  upon  the  provisions  of  the  Statute  for  ProvMona  for 

these  purposes  of 

the  aboKtion  of  Fines  and  Recoveries  (m),  and  of  the  rules  the  Fines  and 

^    ''  Beooverlefl  Act. 

and  ordinances  made  by  the  Court  of  Common  Pleas  in 
pursuance  of  that  enactment  (or). 


stated  that  a  husband  seised  jointly 
with  his  wife,  whether  bj  moieties  or 
entireties,  or  seised  only  in  right  of 
his  wife,  may  create  an  estate  of 
£i«ehold  daring  the  coyertnre,  and 
thereby  make  a  good  tenant  to  the 
pnecipe.  Of  this  learning,  Black- 
stone,  in  his  popular  way,  gives  the 
practical  result  in  his  Commentaries, 
Tol.  2,  p.  483,  where  he  holds,  that 
in  the  wife's  real  estate  the  hnsband 


enjoys  only  a  title  to  the  rents  and 
profits  during  the  coverture;  for  the 
real  estate,  depending  upon  feudal 
principles,  remains  entire  to  the 
wife  after  the  death  of  her  hnsband, 
or  to  her  heirs  if  she  dies  before 
him. 

(w)  3  &  4  Will.  4,  c.  74. 

(a*)  See  Appendix,  setting  out 
the  orders  and  regulations  of  the 
Court  of  Common  Fleas. 
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Now  by  the  77th  section  of  the  act,  it  is  provided  that 
after  the  31st  December,  1833, 

It  Bhall  be  lawful  for  every  married  woman  in  every  case,  except 
that  of  being  tenant  in  tail,  for  which  provision  is  already  made  by 
this  act  (y),  by  deed  to  dispose  of  lands  of  any  tenure,  and  money 
subject  to  be  invested  in  the  purchase  of  lands,  and  also  to  dispose 
of,  release,  surrender,  or  extinguish  any  estate  (z)  which  she  alone, 
or  she  and  her  husband  in  her  right,  may  have  in  any  lands  of  any 
tenure,  or  in  any  such  money  as  aforesaid,  and  also  to  release  or  ex- 
tinguish any  power  which  may  be  vested  in  or  limited  or  reserved  to 
her  in  regard  to  any  lands  of  any  tenure  or  any  such  money  as  afore- 
said, or  in  regard  to  any  estate  in  any  lands  of  any  tenure,  or  in  any 
such  money  as  aforesaid,  as  fully  and  effectually  as  she  could  do  if 
she  were  a  feme  sole;  save  and  except  that  no  such  disposition, 
release,  surrender,  or  extinguishment  shall  be  valid  and  effectual 
unless  the  husband  concur  in  the  deed  by  which  the  same  shall  be 
effected,  nor  unless  the  deed  be  acknowledged  (a)  by  her  as  herein* 
after  directed:  Provided  always,  that  this  act  shall  not  extend  to 
lands  held  by  copy  of  court  roll  of  or  to  which  a  married  woman,  or 
she  and  her  husband  in  her  right,  may  be  seised  and  entitled  for  an 
estate  at  law  in  any  case  in  which  any  of  the  objects  to  be  effected 
by  this  clause  could  before  the  passing  of  this  act  have  been  effected 
by  her  in  concurrence  with  her  husband  by  surrender  into  the  hands 
of  the  lord  of  the  manor,  of  which  the  lands  may  be  parcel  (6). 


(y)  Bj  the  40th  section  of  the  act, 
it  is  provided  that "  if  the  tenant  in 
tail  making  the  disposition  shall  be 
a  married  woman,  the  conenrrence 
of  her  husband  shall  be  necessary  to 
give  effect  to  the  same,  and  any  deed 
which  may  be  executed  by  her  for 
effecting  the  disposition  shall  be  ac- 
knowledged by  her  as  hereinafter 
directed."  See  the  other  provisions 
of  the  act  applicable  to  dispositions 
by  tenants  in  tail. 

(z)  Under  this  section  a  manied 
woman  may  convey  a  contingent 
remainder.  Crofts  v.  Middleton, 
26  L.  J.,  Ch.  613;  2  E.  &  J.  194. 

(a)  The  deed  is  not  valid  unless 


the  certificate  of  acknowledgment 
is  filed  of  record,  under  s.  SB.  JoUy 
V.  ffandeook,  24  L.  J.«  Ex.  38 ;  7 
Ex.  820. 

(ft)  See  8  &  9  Vict,  c  106;  by 
section  6  of  which  enactment  con- 
tingent and  other  like  interests,  also 
rights  of  entry,  are  made  alienable 
by  deed,  saving  estates  in  tail ;  and 
as  regards  married  women,  con- 
formity to  the  Fines  and  Beooveries 
Act  is  enjoined.  By  section  7,  capa- 
city is  given  to  married  women  to 
disclaim  estates  or  interests  by  deed  ; 
but  snch  disclaimers  to  be  in  con- 
formity with  the  Fines  and  Be- 
coveries  Act. 
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The  78th  section  provides  that  the  powers  of  disposition  real  estate. 

conferred  upon  married  women  by  the  act 

shall  not  interfere  with  any  power  which,  independently  of  this  act, 
may  be  Tested  in,  or  limited  or  reserved  to  her,  so  as  to  prevent  her 
from  exercising  such  power  in  any  case,  except  so  far  as  by  any  dis- 
position made  by  her  under  this  act,  she  may  be  prevented  from  so 
doing,  in  consequence  of  such  power  having  been  suspended  or  ex- 
tinguished by  such  disposition* 

The  79th  section  enacts  that  every  deed  to  be  executed  Acknowledgments 

■^  required  of  mar- 

by  a  married  woman,  for  any  of  the  purposes  of  the  act  ^^  "^omea. 

(except  such  as  may  be  executed  by  her  as  protector,  for 
the  sole  purpose  of  giving  her  consent  to  the  disposition  of 
a  tenant  in  tail),  shall  be  acknowledged  (c)  by  her  before 
a  judge  of  one  of  the  superior  courts  at  Westminster  (rf), 
or  a  master  in  Chancery,  or  before  two  of  the  perpetual 
commissioners,  or  two  special  commissioners,  to  be  respec- 
tively appointed  as  by  the  act  is  provided  {e). 

The  80th  section  requires  the  judges,  masters,  or  com-  Examination 

*  °  ^Mtrt  from  her 

missioners,  respectively,  before  receiving  the  acknowledg-  >»«*i»»i« 
ment  of  any  married  woman,  to  examine  her  apart  from 
her  husband,  touching  her  knowledge  of  such  deed,  to 
ascertain  whether  she  freely  and  voluntarily  consents 
thereto;  and  unless  she  do  so,  shall  not  permit  her  to 
acknowledge  the  same ;  and  such  deed,  so  far  as  relates  to 
her  execution  thereof,  shall  be  void. 

The  81st  section  authorizes  the  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas  to  appoint  proper  persons 
to  be  perpetual  commissioners  for  every  county,  riding, 
division,  soke,  or  place,  for  which  there  may  be  a  derk  of 
the  peace,  &c. 

Ce)  There  is  so  limit  as  to  time  Cenrt,  19  &  20  Vict.  c.  108,  s.  73. 
when  the  acknowledgment  is  to  be  {e)  A  Coort  of  Eqnitj  will  not 

iDa4le.     In  re  the  London  Dock  supply  the  want  of  an  acknowledg- 

Aet,  20  Beay.  490 ;  on  appeal,  25  ment  of  a  deed.    Lassenoe  r.  ^^r- 

!«.  J.,  Ch.  45.  ney,  1  Mac.  &  G.  551. 

(<0  Or   a  judge  of   a   County 
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Case  of  a  married 
woman  being 
beyond  seas,  or 


Memorandom  and 
certificate. 


The  82nd  section  enacts  that  the  perpetual  commis- 
sioners may  exercise  their  powers  without  reference  to  the 
question  where  the  married  woman  may  reside,  or  where 
the  property  may  be  situate.  But  it  has  been  decided 
that  they  must  both  be  appointed  for  the  locality  in  which 
the  acknowledgment  is  taken  (/).  It  has  also  been  de- 
cided that  they  have  a  lien  for  their  fees  on  the  deed  and 
other  documents  incident  to  its  execution  (y). 

The  83rd  section  makes  provision  for  the  case  of  a 
married  woman  being  beyond  the  seas,  or  being  by  iU 
health  or  any  other  sufficient  cause  prevented  irom  making 
her  acknowledgment  before  a  judge,  master,  or  perpetual 
commissioners;  in  which  cases  the  Court  of  Common 
Pleas,  or  any  judge  thereof,  may  issue  a  commission 
appointing  persons  to  be  therein  named  special  commis- 
sioners (A)  for  taking  such  acknowledgment,  such  com- 
mission to  be  returnable  within  a  time  to  be  fixed  by  the 
court  or  judge. 

The  84th  section  enacts  that  the  person  or  persons 
taking  the  acknowledgment  shall  sign  a  memorandum  on 
the  deed,  stating  the  acknowledgment  and  previous  ex- 
amination, and  shall  also  sign  a  separate  certificate  on 
parchment  of  the  acknowledgment  and  examination,  and 
that  the  married  woman  was  at  the  time  of  full  age  (i) 
and  competent  understanding. 

The  85th  section  enacts  that  the  above  certificate^ 
*^  together  with  an  affidavit  by  some  person  verifying  the 


(/)  Wehtter  v.  Oarline^  4  Man. 
&  Gr.  27.  In  the  same  case  it  was 
decided,  that  although  the  commis- 
sioners may  take  the  wife's  acknow- 
ledgment wherever  she,  or  the  pro- 
perty, may  be,  they  can  only  act  in 
the  coonty  for  which  they  are  ap- 
pointed. 


Qy)  Exp,  Orove,  8  Bing.  N.  C. 
304. 

{k)  They  must  be  disinterested 
persons.  Exp.  Menhennet,  L.  R., 
6  C.  P.  16. 

(i)  The  "belief"  of  the  commis- 
sioners, that  the  woman  is  of  fall 
age,  has  been  held  sufficient.  Eaop. 
WallU,  29  L.  J.,  C.  P.  29. 


J    tlie    sign' 
cert»»D    °"         the 
«*  that    tn  j^^„    , 

"^     afitb  section  e 

^"^   5^ea*»nt 

,i„eoftbe  tion 

-      Xhe    «»"*    jj,r  thes 
proper  o&<^^  to 

of  Common  ^^j„at 
die  mode  ot  e       ^^^^ 

touching  we       ^^^^  , 

ttfadavits;  ttoo    ^^^^  t 

takeptaws.*"    „,    », 

nu>tter»>  M"* 
formed.  „HoO 

The  90*  ^"'"ea 
Bcprntely  ex»o»  ^^^  , 


at  law. 
H.w. 
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Rules  and  regu- 
lations of  the 
Court  of  Com- 
mon Pleas,  and 
decisions  thereon. 

Agreement  for 
sale  of  wife's 
estate. 


Feme  corerte 
cannot  be  com- 
pelled to  oonrey. 


Such  are  the  provisions  of  the  3  &  4  Will.  4,  c.  74, 
enabling  married  women  to  alienate  their  real  estates  (A). 

An  agreement  by  a  feme  coverte  for  the  sale  of  her 
estate  cannot  be  enforced  at  law  or  in  equity  (/) ;  imless  the 
estate  be  settled  to  her  separate  use  (without  restraint 
upon  anticipation),  for  then  she  can  deal  with  it  as  a  feme 
sole(7?i);  nor  will  an  agreement  by  her  husband  bind 
her  (n). 

Lord  St.  Leonards  considers  it  the  better  opinion  that 
a  married  woman,  having  a  power  of  appointment,  can 
bind  herself  by  a  contract  to  sell  the  property  (o). 

By  the  old  law  it  would  appear  that  if  a  husband  agreed 
to  convey  his  wife's  estate,  he  might  be  compelled  to 
execute  the  contract  by  getting  her  to  levy  a  fine.  But 
whether  that  law  now  holds  may  be  regarded  as  more  than 
doubtful  (/?).  Indeed  Lord  Eldon  seemed  but  little  dis- 
posed to  countenance  it  {q) ;  for  he  said  that  if  a  man  chose 
to  contract  for  the  estate  of  a  married  woman,  he  knew  the 
property  to  be  hers ;  and  if  she  refused  to  convey,  why 
should  he  not  be  contented  with  damages  against  the 
husband?  In  a  case  in  the  Court  of  Common  Pleas  (r), 
where  an  action  was  brought  on  a  covenant  by  a  husband, 
whereby  he  undertook  that  he  and  his  wife  would  levy  a 
fine,  and  he  could  not  procure  her  concurrence,  the  Chief 
Justice  said  that  the  covenant  was  such  aa  the  Court  of 
Chancery  would  not  now  enforce. 

But  suppose  the  agreement  is  not  by  the  husband,  but 


(K)  The  sections  affecting  mar- 
ried women,  and  the  orders  and 
regal ations  of  the  Conrt  of  Common 
Pleas  made  in  parsnance  of  the  act 
will  he  fonnd  folly  set  oat  in  the 
Appendix. 

(V)  Emery  t.  Wase^  6  Ves.  846. 

(»»)  Sag.  V.  &  P.,  14th  ed.  206. 

{n)  Martin  v.  Mitchell,  2  Jac. 


&  W.  413 ;  Sag.  V.  &  P.,  uH  9Up. 

id)  Sag.  V.  &  P.,  14th  ed.  206. 

ip)  See  Frederick  t.  Caawell,  3 
Yoa.  &  Jervis,  614. 

(q)  Dories  v.  Jones,  1  Bos^  & 
Pul.  New  Rep.  267. 

(r)  Emery  v.  Wase,  8  Ves.  606 ; 
Sag.  V.  &  P.,  11th  ed.  231. 


*;n«8Pa«,e.      i"'**?*   *>y  Lord  Chwcdlor  C«tte*^ti 

tim«    ^^®  «»ade  by  j^      **  «^te  by  rirtue  of  a  ^^     ^ 

^ortgagee  i^  feT^^--^^''^' dum  sola,  she  bei^^^ 
^lc«^e  of  the    ^^^"^  «»«  ««tate.     The  suit  ^^^^ 
^  o^e^  that,    thelf^  "^  *  «^-     By  the  -^^^j 

^«te     ^'*^^*^«eIiorwS^'  '-hereupon  an  ora^^ 
leC^^?^«-«:rancep,4^?^»''I^-tM«.  Jones    ^^ 

Bome  h?    r^"''"  reversed  Ws  Ho      ^"*'  "P"°  ''PPe^I 
^r^    "t""""'  "^  op-ion    "tW^ST'-^    o"'-'  ''ein^  - 

■y  to  make    such    an  ow»  ^®  *'**"'^  'a^J  Qc^       *      ^ 

JS^ch  learning   hTt^"  ^f^  '^^^t  a    married  ^   ^X^ 

As  the  "w-i-f"  ^ 

"  «W  act  of  .l^?*"'  "^  «■■*-  «"'  •*=  "JuJ^^-^ 


nT^    "^  rorth,  being-  applicahJo  ;^  ®^  w  ^:w 

'^^^ate  fc^    ^•-  •    ^      .       «'^i^^icaoie  m  ererir  case  »w    ^e.   ^ 

**g»n*r  her  eAf».i^c>  <j.  "'   ^  *"«  husband  .         ^*v^^ 

-^    g  tier  estate  for  payment  of  hi,  debts,  the  «    ^^         ^ 

C*)  2  rhil.  170.  ^^^      V 

J,  2  W  See  »f'p?-a,  ^        ^ 


'^ 
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E<iait7  of  re- 
dempUon  to 
whom  raMtred. 


REAL  ESTATE,  appointed  by  the  Fines  and  Recoveries  Act  must  be  gone 
through  as  literally  as  if  an  irredeemable  conveyance  were 
intended. 

Upon  mortgages  thus  executed  of  the  wife's  estate^  very 
nice  and  difficult  questions  occasionally  arise.  In  general, 
it  wiU  be  construed  that  the  equity  of  redemption  remains 
in  the  wife  and  her  heirs.  But  it- may  happen^  and  has 
been  often  found,  that  the  equity  of  redemption  is  trans- 
ferred to  the  husband  and  his  heirs.  The  consideration  of 
this  subject  will  be  more  conveniently  dealt  with  when  we 
come  to  examine  the  rights  which  arise  to  the  widow  on 
the  dissolution  of  the  marriage  by  the  death  of  the  hus- 
band ;  on  which  occasion  we  shall  also  direct  attention  to 
another  topic  of  a  cognate  nature,  namely,  the  equily  of 
the  wife  to  have  her  estate  exonerated,  out  of  her  husband's 
assets,  &om  incumbrances  imposed  on  it  during  the  cover- 
ture in  respect  of  his  debts. 


wife's  right  of 
exoneration. 


FRAUDS  ON  MA- 
RITAL RIQHT. 


SECTION  IV. 


FRAUDS  ON  THE  MARITAL  RIGHT,  &c 


1.  Dispontion  by  wife  during 

treaty  of  marriage 

2.  Relieved  against,  as  a  fraud 

on  the  husband  . . 

3.  Secus  if  made  before  the 

treaty  and  fneritorious  . . 

^Orif  husband  knew  ofit»» 


PAOB 

37 

37 

38 
38 


6.  England  t.  Downes 

6.  Wills  revoked  by  marriage 

7.  IfOW  before  the  Wills  Act 

(1  Vict,  0,26)     .. 

8.  Submission  to  arbitration  . 

9.  Power  of  Attorney 


PAOB 

39 
39 


39 
40 
40 


Thus  we  have  seen  that  the  wife's  chattels  personal  in 
possession^  her  goods  and  specific  chattels  (subject  to  the 
provisions  of  "  The  Married  Women's  Property  Act, 
1870"),  her  chattels  real,  and  her  real  estate,  are  placed 
by  the  marriage,  if  not  entirely  at  the  absolute  disposal. 
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yet  certainly  under  the  dominion  and  government  of  the  frauds  on  m a- 

1  1  T    /•        ^T_  ^^  RITAL  RIGHT. 

nusband  for  the  coverture.  

Being:  then  lefically  entitled  to  the  benefit  of  all  his  wife's  covert  dispoeiu<m 

11  .  .         *>y  ^i^®  daring 

property,  it  follows  that  she  ought  to  do  nothing  during  treaty  oTmaiv 
the  matrimonial  treaty  whereby  the  marital  right  may  be 
defeated  or  impaired.  Any  covert  disposition  of  her  pro- 
perty during  the  courtship  will  be  considered  a  fraud  upon 
him,  Scorn  the  consequences  of  which  he  will  be  entitled  to 
relief  (tt).  Thus  in  the  case  of  Goddard  v.  Snow(x)y  a 
woman,  ten  months  before  her  marriage,  but  after  the 
commencement  of  that  intimate  acquaintance  with  her 
husband  which  ended  in  marriage,  made  a  settlement  of  a 
sum  of  money  which  he  did  not  know  her  to  be  possessed 
of.  The  marriage  took  place,  she  concealing  from  him 
both  her  right  to  the  money  and  the  existence  of  the  settle- 
ment.    Ten  years  afterwards  she  died.     After  her  death  Relieved  againat, 

•^  •  T  1  •  .  "  *  fraud  oa  the 

he  filed  a  bill  to  have  the  money  paid  to  hun,  and  it  was  h««»«nd. 
held  by  Lord  Gifford,  M.R.,  that  the  settlement  was  void 
as  being  a  fi*aud  on  the  marital  right.  The  clandestinity 
of  the  proceeding  is  a  material  element  fix>m  which  fi*aud 
will  be  inferred  (y).  For  it  does  not  appear  necessary  to 
make  out  a  case  of  actual  and  positive  deception  (r). 
However,  a  conveyance  made,  even  immediately  before 


(u)  The  leading  case  on  this  sub- 
ject is  Strathmore  y,  Bowes,  2 
Bro.  C.  C.  846 ;  1  White  &  Tador's 
I,,  C.  304,  6th  ed.;  1  Ves.  jun.  22, 
28.  See  also  Howard  y,  Mooker, 
2  Cha.  Rep.  81 ;  1  Eq.  Ca.  Abr.  69; 
Carlti^n  y.  Earl  of  Dorset,  2  Vera. 
17,  where,  so  early  as  1686,  it  was 
decided  that  a  settlement  made  by 
a  woman  before  her  marriage  for 
her  separate  nse,  without  the  bos- 
band's  priyity,  was  void  as  against 
bim.  A  secret  settlement  made  by 
a  woman  whilst  nnder  a  treatr  of 


marriage,  though  liable  to  be  set 
aside  in  equity,  is  not  necessarily 
void  at  law:  Doe  d.  Riehards  v. 
Lerois,  11  C.  B.  1036.  As  to  where 
the  fraud  relates  to  a  chose  in  action 
of  the  wife's  not  reduced  into  pos- 
session by  the  husband,  see 
Orazehrook  y,  Peroival,   14  Jur. 

iioa 

(x)  I  Russ.  486. 

(y)  England  v.  Downs,  2  Beay. 
622. 
(«)  Taylor  v.  Pugh,  1  Hare,  608. 
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RITAL  RIGHT. 


Seem  If  bftfora 
tbe  treaty  anA 
meritorioiu. 


FRAUDS  ON  MA-  marmge^  ia^  prim&  facie^good  {a),  and  is  to  be  impeached 

only  on  proof  of  fraud ;  and  whether  such  fraud  is  esta- 
blished must  depend  on  the  circumstances  of  each  case. 

If  the  object  of  the  transaction  be  meritorious,  and  if  it 
be  before  the  marriage  treaty,  it  will  not  be  disturbed. 
Thus,  in  Kinff  v.  Cotton  (i),  where  Lady  Cotton,  having 
ten  children  by  her  first  marriage,  made  a  suitable  proyi- 
sion  for  them,  and  subsequently  entered  into  a  treaty  for  a' 
second  marriage,  in  course  of  which  she  made  no  disclo- 
sure of  the  settlement  which  she  had  made  in  favour  of 
these  children :  it  was  held  by  Lord  Chancellor  King  that 
« it  was  a  very  reasonable  thing  for  a  widow,  wlule  it  was 
in  her  power,  to  make  a  provision  for  her  children  by  her 
former  husband,  and  this  being  before  her  treaty  with 
Mr.  King,"  his  bill  should  be  dismissed.  In  another  case 
of  more  recent  date,  St  George  v.  fFake{c)y  a  lady,  while 
her  treaty  of  marriage  was  actually  in  progress,  assigned 
part  of  her  property  to  her  sister ;  but  there  were  circum- 
stances which  were  held  to  warrant  a  presumption  that 
the  husband  had  had  notice  of  the  assignment  before  his 
marriage ;  and  on  that  ground  Lord  Chancellor  Brougham 
held  that  the  husband  was  precluded  from  impeaching  it ; 
for  if  a  man,  knowing  what  has  been  done,  still  thinks  fit 
to  marry  the  lady,  he  cannot  be  permitted  to  allege,  after- 
wards, that  he  has  been  deceived.  Actual  concurrence  on 
the  part  of  the  intended  husband,  in  a  settlement  made  by 
the  wife  before  marriage,  will  be  still  more  conclusive 
against  him  (rf) ;  and,  even  though  he  were  a  minor,  will 


Or  if  buflband 
knew  of  it 


And  still  more  if 
he  concarred  in  it. 


(a)  Per  Lord  Langdale  in  Iht^- 
land  y.  Downt,  2  Bear.  522.  But 
see  1  Roper,  166,  where  Mr.  Jacob 
in  a  note  says,  '*  a  conveyance  made 
dnring  the  tieatj  of  marriage  is 
prim&  facie  frandnlent." 

(ft)  2  P.  Wms.  676. 

(c)  1  Myl.  &  Kee.  610.    See  also 


Aihton  v.  M^Dou^aU,  5  Bear.  56 ; 
Griggs  t.  Staplee,  2  De  G.  &  Sm. 
572;  Wigley  v.  Swainson,  3  De  G. 
&  Sm.  458. 

{d)  Maher  v.  Pereival,  2  Y.  &  C. 
317 ;  Ashton  v.  M^Dotigall,  5  Beav. 
66;  Loader  ▼.  Clarke^  2  Mac  & 
G.  382. 
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preclude  all  subsequent  allegations  of  fraud  on  the  marital  will  revoked 

right  (e).  

The  husband  seeking  redress  must  show,  not  only  that  a  it  miut  be  a 

,  ,         ,  ,  f%  fraud  on  the  pKt- 

mamaece  was  contemplated  by  his  wife  at  the  time  of  the  ticuiErhuBband 

o  JT  -f  oomplatnlDg. 

transaction  challenged,  but  that  he  was  the  person  intended. 
Thus,  in  England  t.  Downs  {f)y  it  appeared  that  a  widow, 
with  a  view  to  a  second  marriage,  made  a  settlement  of  her 
property,  in  August,  1818,  on  herself  for  life  for  her  sepa- 
rate use^  with  remainder  to  the  children  of  her  first  mar- 
riage. On  the  26th  of  October,  in  the  same  year,  she 
married  one  Broad.  No  evidence  was  read  to  show  that 
Mr.  Broad  was  llie  person  with  whom  she  had  contem- 
plated a  marrifi^  at  the  date  of  the  settlement.  There 
was  therefore  no  proof  that  it  was  executed  pending  any 
treaty  with  Aim,  so  that  Lord  Langdale  held  the  deed 
unimpeachable  on  his  part. 

By  the  1  Vict  c.  26,  s.  18,  it  is  enacted,  that  "  every  will  win*  revoked  by 
made  by  a  man  or  woman  shall  be  revoked  by  his  or  her 
marriage ;  (except  a  will  made  in  exercise  of  a  power  of 
appointment,  when  the  real  or  personal  estate  thereby 
appointed  would  not  in  default  of  such  appointment  pass 
to  his  or  her  heir,  executor,  or  administrator,  or  the  person 
entitled  as  his  next  of  kin  under  the  Statute  of  Distri- 
butions)." This  applies  to  all  wills  made  after  the  1st 
January,  1838. 

Before  the  passing:  of  this  act,  a  will  made  by  a  woman  Law  before  uie 

,  ,        ,  ,  .  will*  Act, 

dum  sola,  was  revoked  by  her  subsequent  mamage.  But 
when  a  man  made  a  will  it  was  not  revoked  by  his  subse- 
quent marriage  alone,  but  was  revoked  by  marriage  and 
the  birth  of  a  child.     The  principles  on  which  the  distinc- 

(e)  Slowcombe  v.  Gluhh,  2  Bro.      ever  Nelson  v.  Stacker,  4  De  G.  & 
C.  C.  645;  1  Rop.  166.    See  how-      J.  468. 

(/)  2  Beav.  622. 
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SUBMISSION  TO  tloiis  restcd  are  ably  expounded  by  Sir  E.  V.  Williams 
REVOKED.      IB  liis  valuable  work  on  Executors  and  Administrators  (^). 

A  submission  to  arbitration  will  be  revoked  if  one  of 


Babmlflsion  to 
Arbitration. 


Wunnt  of 
attorney. 


the  parties^  being  a  single  woman^  marry  before  the 
award  (A).  And  it  will  make  no  difference  that  the  arbi- 
trator in  making  his  award  had  no  notice  of  the  mar- 
riage (i). 

It  is  said,  but  not  without  reasons  to  the  contrary^  that 
if  the  wife,  dum  sola,  execute  a  warrant  of  attorney,  it  will 
by  her  subsequent  marriage  be  revoked  (A).  On  the  other 
hand,  if,  while  single,  she  accept  a  warrant  of  attorney,  it 
will  not  be  revoked  by  her  subsequent  marriage ;  and  the 
Court  will  give  leave  to  enter  up  judgment  upon  it  (/). 


C^)  Vol.  1, 189,  6th  ed. 

(h)  Com.  Dig.  Arbitrament,  D.  5. 
Andrews  t.  Palmer,  4  B.  &  Aid. 
at  p.  252 ;  Ji^Cann  y,  0*IWraU,  8 
CL  &  F.  30. 


(i)  1  Bac.  Abr.  270;  Chamley 
T.  TBn«toft20y,  5  East,  266 ;  2  Bop. 
72. 

(k)  2  Bop.  68. 

(0  Marder  v.  Lee^  8  Burr.  1469. 
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CHAPTER  II. 


LIABILITIES  ARISING  FROM  THE  MARRIAGE. 


SECTION  I. 

HUSBAND'S  RESPONSIBILITY  FOR  WIFE'S  PRIOR 

DEBTS,  &c. 


wife's  prior 

DEBTS,  &C. 


PAGS 

1.  Mushand^s     liability    for 

w\fe'9pHor  obligationt. .     41 

2.  Wife  not  absolutely  released 

from  liability     .  •         • .     42 


8.  Husband  married  since  the 

passing  of  "  The  Married 

Women's  Property  Act, 

1870,"  not  responsible  for 

wife's  prior  obligations . . 


PAOK 
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A  HUSBAND  married  prior  to  the  passing  of  "  The  Mar-  Hasband's  iia- 
ned    W omens    Property  Act,    1870   (a),   still   remams  prior obiigauonfc 
liable  for  his  wife's  debts  incurred  before  marriage^  of 
whatever  amount^  and  whether  he  had  any  fortune  with 
her  or  not. 

And  he  is  also  answerable  for  a  breach  of  trust  com* 
mitted  by  her  before  marriage.  In  Palmer  v.  Wake- 
Jield\h\  where  a  woman  when  sole  had  become  responsible 
in  this  way,  and  the  question  was  whether  her  after-taken 
husband  should  make  good  the  loss  sustained  by  the  trust 
estate.  Lord  Langdale  said,  '^  In  this  situation  she  mar- 
ried Mr.  Wakefield,  and  it  was  by  the  marriage  and  by 
his  assuming  the  liabilities  to  which  she  was  subject,  that 
he  also,  as  I  think,  became  liable  to  pay  the  money." 

{a)  33  &  34  Vict.  c.  93.   This  act  came  into  operation  on  August  9, 1870. 
(ft)  3  Beav.  227. 
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wife's  prior 

DEBTS,  &C, 


Wife  not  abso- 
lutely relcMed 
from  liabUlty. 


niuband  married 
since  the  passing 
of  *'  The  Married 
Women's  Property 
Act,  1870,"  not 
responsible  for 
wife's  prior 
obligation. 

Evidence  re- 
qalred  to  cluu)B;e 
the  husband. 


Upon-  the  bankruptcy  of  the  husband,  the  wife's  sepa- 
rate property  is  liable  for  debts  contracted  by  her  before 
marriage  (c). 

But  although  the  effect  of  marriage  was  to  charge  the 
husband  with  the  wife's  prior  debts,  it  did  not  act  as  an 
absolute  release,  since  the  wife,  if  she  survived  her  husband, 
became  again  liable  upon  her  contracts  made  before  mar- 
riage {d), 

A  husband,  however,  married  subsequent  to  the  passing 
of  "  The  Married  Women's  Property  Act,  1870"  (<?),  is  not 
responsible  for  his  wife's  debts  contracted  before  marriage, 
her  separate  estate  alone  being  liable  for  such  debts  {f ). 

In  order  to  charge  the  husband  with  the  wife's  prior 
debt,  the  marriage  must  be  proved.  But  the  evidence 
need  not  be  very  strict  or  formal  where  the  fact  of 
marriage  is  not  in  disputation.  Thus,  in  an  action  against 
husband  and  wife,  on  the  promissory  note  of  the  wife 
made  dum  sola,  a  witness  stated  that  he  knew  her 
formerly,  and  had  heard  that  she  had  afterwards  married 
E.  F.  This  was  held  sufficient  prima  facie  evidence  of 
marriage  (y). 


(c)  Chuhh  V.  Stretch,  L.  R.,  9  Eq. 
555. 

(d)  Mitchimon  y.  Eew$on,  7 
Term  R.  348 ;  Woodman  y.  CTutp- 
maUy  1  Camp.  189.  The  hosband's 
Uabilitj,  however,  as  it  originated 
in  the  marriage,  ceases  with  it;  so 
that  if  the  obligation  be  not  en- 
forced in  the  lifetime  of  the  wife, 
the  smrviving  husband  cannot  be 
charged  either  at  law  or  in  equity, 


should  he  have  had  ever  so  large 
a  fortune  with  her.  This  however 
applies  onlj  to  property  falling 
under  his  marital  right,  and  not  to 
his  wife's  choees  in  action,  which 
he  takes  at  her  death  as  her  admi- 
nistrator. 

{e)  33  &  84  Vict.  c.  93. 

(/)  See  8.  12. 

is)  Evam  r.  Morgan,  2  Cromp. 
&  Jer.  453. 
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SECTION  U. 

HUSBAND'S  OBLIGATION  TO  MAINTAIN  WIFE'S  husbakd's 

PRIOR  CHILDREN.  obligation 

TO  MAINTAIN 
wife's  PRIOR 
CHILDREN. 


Anotheb  consequence  of  the  marriage  is,  that  the  hus- 
band becomes  bound  to  maintain,  cls  part  of  his  family ^ 
any  child  or  children,  till  the  age  of  sixteen,  legitimate  or 
iUegitimate,  that  his  wife  may  have  at  the  time  of  entering 
into  the  contract.  This  obligation  is  imposed  bj  the 
4  &  5  Will.  4,  c.  76,  s.  67  (A),  and  is  not  restricted  by  the 
33  &  34  Vict.  c.  93  {i). 


SECTION  HI. 
HUSBAND'S  OBLIGATION  TO  SUPPORT  HIS  WIFE.        husband's 

OBLIGATION 
'A0«  PAOB     TO  MAINTAIN 

1.  Extent  of  this  ohligation,.     43      8.  Indirect  metJwde  whereby  wife. 

2.  Can  be  directly  enforced  by  wife  may  campel  husband 

the  parish  only  ..         ..43  to  maintain  her  , .         ..     44 


Again,  the  marriage,  which  confers  on  the  husband  the 
control  of  his  wife's  person  and  estate,  imposes  on  him 
also  the  duty  of  maintaining  her ;  a  duty  which  stands 
on  a  foundation  of  manifest  justice;  although  the  direct 
methods  assigned  by  law  to  enforce  it  have  for  their  objects  Extent  of  this 
anything  rather  than  to  vindicate  the  rights  of  injured 
married  women.  The  only  legal  reason  why  a  husband 
should  support  his  wife  is,  that  she  may  not  become  a 
burden  on  the  parish.  So  long  as  that  calamity  is  averted, 
the  wife  has  no  claim  on  her  husband.  And  in  fact  she 
has  no  direct  claim  upon  him  under  any  circumstances  in  a  direct 

-  /•  •      iX,  r  *xi  i^  M»  t        manner, can  be 

whatever ;  tor  even  m  the  case  oi  positive  starvation  she  enforced  by  the 

.  -I      /»  1  •    /•  parish  only. 

can  only  come  upon  the  parish  for  relief.     And  then  the 
(h)  7  Adol.  &  Ell.  819.  (t;  See  s.  14. 
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LIABILITIES  ARISING  FROM  TH£  MARRIAGE. 


HUSBAND'S 

OBLIGATION 

TO  MAINTAIN 

WIFE. 


parish  authorities  will  insist  that  the  husband  shall  pro- 
vide for  her,  when  he  is  able,  to  the  extent  at  least  of 
sustaining  life  (A).  If  a  husband  fail  in  this  respect,  so 
that  his  wife  becomes  chargeable  to  any  parish,  the 
5  Geo.  4,  c.  83,  s.  3,  says,  that  ^^  he  shall  be  deemed  an 
idle  and  disorderly  person,  and  shall  be  punishable  with 
imprisonment  and  hard  labour"  (/).  And  the  price  of  her 
maintenance  by  the  parish  can  be  recovered  from  him  (m). 
A  husband  whose  wife  has  left  him  and  committed 
adultery  is  not  answerable  to  the  parish  for  maintaining 
her,  although  he  himself  has  been  guilty  of  adultery  since 
her  departure  (n). 


(A)  ResB  Y.  Flinton,  1  Bam.  & 
Ad.  227;  31  &  32  Vict  c.  122, 
B.  33-  A  reciprocal  daty  is  now 
cast  npon  a  wife,  having  separate 
property,  by  33  &  84  Vict.  c.  93, 
8.  13. 
Indirect  metbods         (0  B^'  ^^^  which  cannot  be  en- 

by  which  the  wife  forced  by  the  wife  as  matter  of 

cm  compel  her  ■' 

husband  to  main-  direct  obligation,  is  generally  at- 
tained in  another  way.  In  a  word, 
the  wife,  as  her  hnsband^s  agent, 


tain  her. 


can  bind  him  for  necessaries  fur- 
nished to  her  by  third  parties.  The 
husband's  liability,  however,  for 
such  funishings  arises,  not  from 
the  marriage,  but  from  aet9  done  in 
the  marriage  itate.  See,  theref  ora, 
"  Liabilities  arising  from  Acts  done 
in  the  Marriage  state,"  infra, 

(m)  31  &  82  Vict  c.  122,  s.  33. 

(n)  Reso  v.  Flinton,  1  B.  &  Ad. 
227. 
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CHAPTER  III. 

RIGHTS  ARISING  FROM  ACTS  DONE  IN 

THE  MARRIED  STATE. 


SECTION  I. 
THE  WIFE'S  EARNINGS.  wife's  earn. 

INGS,  &C. 
PAOB  PAOS 

1.  Eamififft  of  wife — lier  m- 

parate  property  . .         . .     45 

2.  She  can  9ue  in  her  own  name    45 


3.  Bill  or  Note  ..         ..46 

4.  Bond,  Legacy       .  •         . .     46 


Since  the  passing  of  "  The  Married  Women's  Property  Earntngsof  wife 
Act,  1870,"  the  wages  or  earnings  of  any  married  woman  property. 
acquired  or  gained  by  her  in  any  employment,  occupation 
or  trade  which  she  carries  on  separately  &om  her  husband, 
or  any  profits  which  she  acquires  through  any  literary, 
artistic  or  scientific  skill,  are  deemed  her  separate  property 
and  her  receipt  alone  is  a  good  discharge  for  such  wages, 
&c.  (a). 

She  can  also  sue  in  her  own  name  (as  if  she  were  a  shecanBuetn 

,  her  own  name. 

feme  sole)  for  their  recovery  (ft). 

Thus,  a  woman  engaged  as  nurse  or  laundress  in  a 
&mily  can  bring  an  action  in  her  own  name  alone  for 
wages  due  to  her,  and  the  plea  which  was  held  bad  in 
Offley  V.  Clay  (c)  would  now  be  held  good ;  there  to  a 
count  for  work  done  and  attendance  given  by  A.  (the 
wife  of  the  plaintiff)  for  the  defendants  and  at  their  request, 

(fl)  33  &  84  Vict.  c.  93,  8.  1.  (ft)  Sect.  11. 

(e)  2Man.  &Gr.  172. 
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WIFE'S  EARN,   thc  defcndaiits  pleaded  payments  made  from  time  to  time 

INOS,  &C.  . 

to  the  wife,  and  acceptance  by  her,  in  satis&ction  of  the 

cause  of  action.  The  plea  was  held  bad  for  not  averring 
that  the  wife  was  authorized  by  the  plaintiflFto  receive  the 
payment. 

BUI  or  note.  With  respcct  to  a  bill  of  exchange  or  promissory  note 

given  to  a  married  woman ^  the  general  rule  of  law  is  that  the 
husband  alone  can  indorse  or  sue  upon  it  {<f) ;  but  if  such  bill 
or  note  is  given  to  her  as  payment  for  wages,  &c.  acquired 
by  her  in  any  occupation  carried  on  separately  from  her 
husband,  she  could  sue  in  her  own  name  alone  {e).  It 
would  also  seem  from  the  language  used  in  section  11  of 
"  The  Married  Women's  Property  Act,  1870,"  that  she 
would  have  the  same  right  if  the  bill  or  note  was  dis- 
counted by  her  out  of  money  derived  from  her  separate 
earnings.  As  yet,  however,  no  judicial  construction  has 
been  put  upon  the  language  of  this  section  by  any  of  the 
superior  courts  of  law  or  equity. 

Bond.  If  a  bond  be  given  to  husband  and  wife,  the  husband 

alone  may  declare  on  it  as  on  a  bond  made  to  himself  (y). 

Legacj.  So  likcwisc  a  legacy  left  to  a  married  woman  must  be  paid 

to  her  husband;  and  payment  to  herself  will  be  bad(^); 
but  when  the  legacy  does  not  exceed  the  sum  of  200/.  it 
should  be  paid  to  the  wife,  and  her  receipt  alone  will  be  a 
good  discharge  (A). 

(d)  Mason  y.  Morgan,  2  A.  &  £.      Term  Rep.  616. 

30.  (g)  Palmer  y.  I^evor,  1  Vem. 

(e)  83  &  34  Vict.  c.  93,  8.  It.  261. 

(/)  Ankertteiti    v.     Clarke,    4  (/*)  38  &  34  Vkt.  c.  98,  s.  7. 
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SECTION  II. 

WIFE'S  CHATTELS  PERSONAL  OR  CHOSES  IN 

ACTION. 


wife's  CHOSES 
IN   ACTION. 


TMQU 

1.  Wife's  right  not  divested 

hy  marriage        •  •         ..47 

2.  Mule  different  from  that  aa 

to  her  goods  or  speoifio 
chattels  in  the  hands  of 
third  parties       ..         ••     47 

3.  Offthatthemife*sohosesin 

action  may  consist         . .     48 

4.  Sir  Thomas  Plumer's  defi- 

nition      ..         ..         ..49 

5.  What  shall  he  a  sufficient 

reduction  into  possesoion 
hg  the  husband   . .         . .     60 

G.  Exposition  by  Sir  W.Orant    50 

7.  Cases  in  conformity  fcith  it    51 

8u  Bond  to  wife — Receipt  of 
interest  not  a  reduction 
iwto  possession    ..        ••     52 


9.  Httshand  lunatic  —  Wife 
hie  committee  —  Tranrfer 
of  her  stock  to  the  matter 
of  the  lunacy  a  sufficient 
reduction  iiUo  possession 

10.  Sow  wife's  chose  in  action 
recovered  . . 

11.  Peculiarity  as  to  negcftv- 
able  securities     . .         •  • 


VAAB 


12.  In  what  cases 
will  survive 


52 


52 


53 


53 


$es  judgment 
to  the  wife  . . 

13.  Effect  of  joint  decree  same 

as  joint  judgment  . .     54 

14.  Effect  of  an  award        . .     54 

15.  Agreement  pendente  lite  •»    54 

16.  Actual  receipt  by  husband    54 

17.  Effect  of  failure  to  reduce 
into  possession    .»        ..54 


The  right  which  the  wife  has  to  what  the  law  quaintly  Her  rtght  not 

^  ^  *'    divested  by  mar- 

terms  her  chattels  personal  outstanding,  or  choses  in  »^8e. 
action,  is  not  divested  by  marriage,  but  is  liable  to  be 
diyested  bj  an  act  done  in  the  marriage  state ;  that  is  to 
say,  the  husband  may  appropriate  his  wife's  chattels  per- 
sonal outstanding  or  choses  in  action  by  reducing  them 
into  possession.  In  this  way,  and  in  this  way  only,  can 
he  divest  her  right  of  property  and  defeat  her  claim  by 
survivorship  (i). 

The  wife's  chattels  personal  outstanding  or  choses  in  Rnie  different 

■^  ,  *^  ,         from  that  as  to 

action  are  not  to  be  confounded  with  her  snoods  or  specific  ^«'k?«*1"5.  , 

o  *  specific  chattels 

chattels  in  the  hands  of  third  parties ;  for  which  the  husband  {S,I5\irti2.''' 
alone  may  (subject  to  the  wife's  rights  under  **  The  Mar- 

(i)  Gaters  t.  Madeley,^  M.  &      M.  &  W.  856;    Prole  v.  Soady, 
W.  423 ;  Sherrington  ▼.  Yates,  12      L.  B.,  3  Ch.  220. 
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BIGHTS  ABISING  FROM 


Of  what  the  wife's 
choses  In  action 
niay  ounalst. 


WIFE'S  CH08ES  rlcd  Womcn's  Property  Act,  1870"),  as  we  have  seen  (A), 

IN  ACTION*  , 

bring  trover  or  detinue  or  replevin;  for  the  property  which 

she  had  in  her  goods  or  specific  chattels  before  the  mar- 
riage is  by  the  marriage  taken  out  of  her  and  vested  in 
her  husband;  whereas  the  right  which  before  the  marriage 
she  had  to  her  choses  in  action  remains  in  her,  notwith- 
standing the  marriage,  unless  something  be  done  in  the 
marriage  state,  whereby  that  right  is  put  an  end  to  (/). 

The  wife's  chattels  personal  outstanding  or  choses  in 
action  may  consist  of  debts  due  to  her,  arrears  of  rent  (m), 
legacies,  residuary  personal  estate,  trust  funds,  stock,  &c., 
to  which  are  to  be  added  bills  of  exchange  and  promissory 
notes  payable  to  her,  which,  though  unlike  other  choses  in 
action  in  being  legally  assignable,  are  nevertheless  choses 
in  action  of  a  peculiar  nature  (n). 

But  although  the  property  in  the  wife's  choses  in  action 
is  not  changed  by  the  marriage,  yet  by  the  marriage  the 
husband  acquires  a  power  of  suing  for  and  recovering 
them ;  and  so  making  them  his  own,  by  converting  them 
in  fact  into  chattels  personal  in  possession.  And  pay- 
ment ought,  during  the  marriage,  to  be  made  to  the  hus- 
band, not  to  the  wife,  except  as  his  agent.  Thus,  where 
a  legacy  was  bequeathed  to  a  feme  coverte,  the  executor, 
having  paid  it  to  her,  was  decreed  by  Lord  Keeper  North 


(A)  Supra,  p.  20. 

(I)  Hutchings  t.  Smith,  9  Sim. 
137. 

(m)  In  a  suit  to  carry  into  execu- 
tion the  tmsts  of  a  will,  it  was 
ordered  that  the  receiver  should,  out 
of  the  rents,  pay  to  H.,  the  devisee, 
a  feme  coverte,  4002.  a  year  for 
her  separate  use,  and  on  her  own 
receipt,  hy  way  of  maintenance.  It 
was  held  hy  Lord  Chancellor  Sngden 
that  this  allowance  was  not  a  chose 
in  action ;  that  it  was  a  portion  of 


the  estate  of  H.  in  the  lands ;  and 
that  it  was  not  an  interest  therein 
distinct  from  the  estate  vested  in 
her:  Rochard  v.  FuUon,  1  Jones 
&  Lat.  413. 

(«)  Oaters  v.  Madeley,  6  Mee. 
&  Wei.  423;  Nash  v.  Noih,  2 
Mad.  133,  1  Rop.  211.  It  is  ap- 
prehended that  a  wife's  general 
cash  balance  at  her  bankers  dunh 
sola  must  be  included  in  the  list  of' 
her  personal  choses  in  action.  See 
mil  V.  Ibley,  2  H.  L,  48. 
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to  pay  it  over  again  to  the  husband.     The  case  (o),  a  re-  wipe's  chobes 

1      r ■•  /.  T,  IN  ACTION. 

markable  one,  was  as  lollows: —  — - 

A.  B.  devised  1002.  to  the  plaintiff  *s  wife,  to  be  paid  within  six 
months  after  his  death  ;  and  a  bill  being  filed  for  this  legacy,  the 
defence  which  the  executor  made  was,  that  he  had  paid  the  legacy  to 
the  plaintiff's  wife,  and  had  her  receipt  for  it.  He  insisted  further, 
that  at  the  time  of  making  this  will  the  plaintiff  and  his  wife  were 
parted,  which  was  then  well  known  to  the  testator.  But  the  Lord 
Keeper  held  it  to  be  no  good  payment ;  and  decreed  the  legacy  to  be 
paid  to  the  plaintiff  with  interest,  it  being  to  be  paid  by  the  will  at  a 
certain  time  ;  yiz.,  within  six  months  after  the  testator's  death. 

The  law  on  the  subject  of  the  wife's  chattels  personal 
outstanding,  or  choses  in  action,  underwent  an  elaborate 
examination  by  an  industrious  judge  in  the  well-known  case 
o{  Pur  dew  v.  Jackson  {p).  There  Sir  Thomas  Plumer  ob- 
serves, that,  although  the  nature  of  the  husband's  in- 
terest in,  and  power  over,  his  wife's  outstanding  personal 
chattels  is  peculiar,  yet  the  law  defines  it  in  the  clearest 
manner: — 

Marriage  (he  says)  is  only  a  qualified  gift  to  the  husband  of  the  Sir  TbomM 
wife's  choses  in  action  upon  condition  that  he  reduce  them  into  pos-  ttou. 
session  during  its  continuance.    The  wife's  right  is  not  divested  by  the 
marriage.    The  chose  in  action  continues  to  belong  to  her ;   so  that,  # 

if  the  husband  happen  to  die  before  his  wife,  she,  and  not  his  per- 
sonal representative,  will  be  entitled  to  it.  The  husband,  therefore, 
acquires  no  right  to  his  wife's  chose  in  action.  Reduction  into  pos- 
session is  a  necessary  and  indispensable  preliminary  to  his  having 
any  right  of  property  in  himself,  or  to  his  being  able  to  convey  any 
right  of  property  to  another.     If  he  does  not  perform  this  condition 


{a)  Palmer  v.  Trevor,  1  Vem.  261. 

{p)  1  Bass.  1.  The  decision  in 
Pwrdew  v.  Jackson  did  not  satisfy 
lawyers,  and  has  preyed  inconvenient 
in  practice.  It  is  submitted  that  it 
would  have  been  better  had  Sir 
Thomas  Plumer  allowed  the  hus- 
band and  wife  the  power  of  dia- 

H.W\ 


posal,  subject  to  the  wife's  equity 
to  a  settlement.  This  would  have 
enabled  the  married  parties  to  avail 
themselves  of  the  wife's  property 
during  the  coverture,  and  yet  have 
saved  a  provisioa  for  the  wife  in 
case  she  survived. 


£ 
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BIGHTS  ABISING  FROM 


WIPE'S  CH08B8  in  his  lifetime,  the  right  of  his  widow  after  his  death  continaes  an- 
IN  ACTION,     altered,  exactly  as  if  she  had  never  married  (p). 


What  shall  be  a 
safflclent  reduc- 
tion into  poflmes- 
iilon  bj  the  h  OS- 
band. 


Exposttton  hy  Sir 
W.  Qrant. 


What  shall  be  a  sufficient  reduction  into  possession  by 
the  husband  to  bar  the  wife's  survivorship  is  to  be  col- 
lected from  the  cases.  Mere  intention  will  not  do.  There 
must  be  acts  ;  and  those  acts  must  have  the  effect  of  divest- 
ing the  right  of  property  in  the  wife  and  establishing  it  in 
the  husband  absolutely.  The  property,  in  a  word,  must 
actually  be  changed  (q). 

Thus,  public  stock  transferred  into  the  name  of  a  mar- 
ried woman  will  survive  to  her,  unless  the  husband  in  his 
lifetime  have  exercised  some  sort  of  dominion  over  it.  In 
Wildman  v.  Wildman  (r),  a  wife  having  become  entitled 
to  a  distributive  share  of  personal  estate,  consisting  of  Three 
per  Cent,  stock,  the  administrator  transferred  her  share  to 
her  name,  describing  her  as  the  wife  of  John  Wildman ; 
and  so  it  stood  at  his  death,  except  that  she  had  transferred 
part  of  it  with  the  assent  of  her  husband,  signified  by  his 
signing  his  name  to  each  transfer.  The  question  was, 
whether  the  remaining  stock  constituted  part  of  the  hus- 
band's estate,  or  belonged  to  her  by  survivorship:  Sir 
W.  Grant  observed, — 

It  is  said,  the  transfer  of  stock  into  her  name  is  equivalent  to  pay- 
ment made  to  her ;  and  as,  if  the  money  had  been  paid  to  her  it  would 
have  become  the  husband's  property,  so  likewise  shall  stock  trans- 
ferred to  her  in  satisfaction  of  the  claim  he  might  have  made  in  her 
right.  But  there  is  a  great  difference  between  a  transfer  of  stock 
and  a  payment  of  money.  The  interest  in  stock  is  properly  nothing 
but  a  right  to  receive  a  perpetual  annuity  subject  to  redemption ;  a 
mere  right  therefore.  The  circumstance  that  the  government  is  the 
debtor  makes  no  difference  ;  a  mere  demand  of  the  dividends  as  they 


ip)  See  Jacob's  note  to  2  Roper, 
521,  where  the  above  is  confirmed. 

{q)  Blount  v.  Bestlandy  5  Ves. 
515;  Howard  v.  OakeSflStAwJ, 
(Ex.)  486;  Bird  v.  Peagrum^  22 


Law  J.  (C.  P.)  166;    Attorney-^ 
General  v.  Partington^  88  Law  J. 
(Ex.)  281 ;  Bawlini  v.  Birkett,  4 
W.  R.  795. 
(r)  9  Ves.  174. 
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become  due  having  no  resemblance  to  a  chattel  moveable,  or  coined  wife's  chobbs 

money  capable  of  possession  and  manual  apprehension.     Without      in  action. 

an  J  act  of  dominion  exercised  by  the  husband,  the  acts  he  has  done 

are  all  of  a  contrary  tendency.    They  are  indications  of  assent  to  her 

exercising  dominion  over  the  stock.    He  has  not  joined  with  her  as 

a  transferring  party  ;   but  concurs  in  the  very  act  by  which  she 

assumes  to  be  the  sole  owner.    Being  therefore  of  opinion  that  the 

transfer  to  her  did  not  vest  the  property  in  her  husband ;  and  being 

quite  clear  that  he  has  not  done  any  act  to  reduce  it  into  possession, 

it  follows  that  the  claim  (of  the  husband^s  next  of  kin)  cannot  be 

supported. 

These  principles  are  followed  out  in  Ryland  v.  Smith  (s\  ca«i  in  con- 

^        ^  ^  \  ^^  tenalty  with  it. 

before  Lord  Cottenham  at  the  Kolls.  There  a  married 
woman  being  entitled  to  stock  and  to  cash  forming  part 
of  a  residue,  her  husband  wrote  to  one  of  the  executors 
requesting  that  the  stock  should  be  transferred  into  the 
names  of  certain  trustees  for  the  wife's  separate  use,  and 
that  the  cash  should  be  paid  to  himself  These  requests 
were  complied  with.  The  husband  employed  part  of  the 
cash  in  increasing  the  amount  of  the  stock.  He  after- 
wards became  bankrupt  and  died.  And  it  was  held  that 
the  stock  transferred  was  not  reduced  into  possession,  and 
therefore  belonged  to  the  wife  by  survivorship;  but  that 
the  assignees  were  entitled  to  the  increase  made  by  the 
husband.  And  in  Harwood  v.  Fisher  {t)y  where  the  first 
husband  of  a  woman  entitled  to  a  legacy  of  600/.,  charge- 
able in  default  of  personalty  on  the  testator's  real  estate, 
verbally  agreed  with  the  three  devisees  to  sell  the  legacy 
to  them  for  200/.  a-piece,  but  received  the  consideration 
firom  one  only  of  the  three,  taking  interest  on  the  400/. 
due  fi*om  the  two  others,  it  was  held  that  to  the  extent 
of  the  400/.  this  was  not  a  reduction  into  possession,  and 
that  to  a  suit  instituted  by  the  woman  and  her  second 
husband,  the  representatives  of  the  first  husband  were  not 
necessary  parties. 

(*)  1  Myl.  &  Cra.  53.  (t)  1  Y.  &  C.  110. 
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RIGHTS  ARISING  FROU 


WIPE'S   CH08E8 
IN  ACTION. 


Bond  to  wife.  Be- 
ceipt  of  Intereit, 
Dot  A  redaction 
into  poaiemton. 


Hnaband  Innatlc 
—wife  bis  com- 
mittee— transfer 
of  her  stock  to  the 
matter  of  the 
lunacy  a  sufficient 
reduction  into  pos- 
aeasion. 


How  wife's  chose 
in  action  leoo- 
vered. 


A  mere  deposit,  by  way  of  equitable  mortgage,  by  a 
husband  of  the  deeds  of  property  upon  which  his  wife  has 
a  security  for  the  repayment  of  money,  will  not  bar  her 
right  by  survivorship  to  such  security  (w). 

If  a  bond  be  given  to  the  wife,  and  the  husband  does 
not  reduce  it  into  possession,  it  will  survive  to  the  wife  (x). 
The  receipt  of  interest  by  the  husband  is  not  a  reduction 
of  the  principal  fund  into  possession  (y ). 

A  married  woman,  who  was  the  committee  of  the  estate 
and  person  of  her  lunatic  husband,  was  entitled  to  stock 
which  was  standing  in  the  name  of  a  trustee  for  her. 
This  stock  was,  under  an  order  made  in  the  lunacy,  trans- 
ferred to  the  name  of  the  Accountant-General  in  the  matteV 
of  the  lunacy ;  and  part  of  it  was  afterwards  sold  out  and 
applied  in  payment  of  the  costs.  The  lunatic  died,  leaving 
the  wife  him  surviving.  In  these  circumstances  it  was 
held  by  Lord  Chancellor  Lyndhurst,  that  the  stock  had 
been  reduced  into  the  possession  of  the  lunatic;  and 
that  the  wife  was  not  entitled  to  it  by  right  of  survivor- 
ship (r). 

Where  a  chose  in  action  of  the  wife  is  to  be  reduced 
into  possession,  and  an  action  is  necessary  for  the  purpose, 
it  must  be  brought  in  the  names  of  both  the  husband 
and  the  wife  (a).    Where  husband  and  wife  commenced  an 


(w)  Mitchelmore  v.  Mvdge,  29 
Law  J.  (Ch.)  609. 

(a?)   Coppin  v.  ,  2  P.  Wms. 

497;  Day  v.  Padrone^  2  Maa.  & 
Sel.  896,  n. ;  1  Rop.  212. 

(y)  Hotcman  v.  CoriCy  2  Vem. 
190;  Hart  y.  StejfheriM,  6  Q.  B. 
Rep.  937. 

(z)  Re  Jenkins,  5  Rass.  183. 

{a)  Per  Lord  Kenyon,  C.  J.,  in 
Milner  v.  MilncM,  3  Term  Rep.  681. 
When  the  chose  in  action  accrues 


due,  not  while  the  wife  was  sole,  bat 
during  the  coverture,  it  has  been 
said  that  it  is  optional  in  the  hus- 
band to  join  his  wife  as  co-plaintiff. 
But  in  Willi  y.  Nurse,  1  Adol.  & 
Ell.  66,  Tindal,  C.  J.  (delivering 
the  judgment  of  the  Exchequer 
Chamber  on  a  writ  of  error)  said — 
"  This  case  resembles  that  of  a  bond 
given  to  the  wife  during  coverture. 
The  interest  of  the  wife  forms  a 
substratum  upon  which  her  right 


ACTS  DONE  IN  TU£  MARRIAGE  STATE. 


53 


action  for  money  lent  by  the  wife  before  marriagey  and  wipe's  chosls 
she  died  pending  the  action,  it  was  held  that  it  thereby  — — - — '— 
abated,  and  that  the  defendant  could  not  afterwards  have 
judgment  as  in  case  of  nonsuit  (&). 

As  to  the  wife's  negotiable  securities,  however,  bills  of  Pecaiiwrity  m  to 

wife's  negotiable 

exchange  and  promissory  notes,  which  were  made  payable  •ecariue*. 
to  her  when  sole,  the  rule  is  different.  These  are  indeed 
choses  in  action,  but  yet  of  a  peculiar  nature.  They,  to  a  cer- 
tain extent,  resemble  chattels  personal  in  possession.  The 
husband  alone,  and  not  the  wife,  can  indorse  them ;  and,  by 
so  doing,  give  his  indorsee  the  right  of  suing  on  them  in 
his  own  name  (c).  He  is  therefore  held  to  have  the  same 
right  in  himself;  for  he  alone,  and  not  his  wife,  can  recover 
payment  of  them.  She  is  not  necessarily  joined  in  the 
action  as  co-plaintiff  (cf).  Still,  if  the  husband  die  without 
having  reduced  them  into  possession,  these  securities  will 
show  their  true  character  as  choses  in  action  by  surviving 
to  the  wife  (e). 

It  has  been  ruled  that  if  the  wife  be   named  as  a  inwhatoMe* 

judgment  will 

co-plaintiff  in  an  action  for  the  recovery  of  a  chose  in  ^^jjivetothe 
action,  and  the  husband  die  after  judgment,  but  before 
the  suing  out  of  execution,  the  judgment  will  survive  to 
her(/). 

On  the  other  hand,  if  before  the  marriage  she  have 
obtained  a  judgment,  and  she  and  her  husband  sue  out 


to  join  in  an  action  may  be 
focmded."  See  also  Hart  y.  Ste^ 
phens,  6  Q.  B.  Rep.  937.  But  see 
infra,  "Rights  arising  from  the 
dlflsolntion  of  the  marriage  by  the 
death  of  the  hasband,"  and  "by 
the  death  of  the  wife.'' 

(()  Checchi  y.  Powell,  6  Bam. 
&  Ores.  253. 

(o)  Barlow  r.  Bishop,  1  East, 
432 ;  1  Bop.  214. 


{d)  HPNeilage  v.  Holloway,  1 
Bam.  &  Aid.  218}  Exp,  Barber, 
1  Glyn  &  Ja.  1. 

{e)  Howard  y.  Oales,  3  Ex.  136 ; 
Oaters  y.  Madeley,  6  M.  &  W. 
423;  Riohardi  y.  Biohardt,  2  B. 
&  Ad.  447 ;  Sherrington  v.  Yates, 
12  M.  &  W.  865. 

(/)  1  Rop.  212,  and  the  cases 
there  cited. 
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BIGHTS  ABISING  FROM 


wipe's  CH08E8 
IN  ACTION. 


Effect  of  Joint 
decree  BBQie  as 
joint  Judgment 


Effect  of  sn 
award. 


Agreement  pen- 
dente lite. 


Actual  receipt  by 
huiband. 


Infect  of  fallnre 
to  reduce  into 
poaseseion. 


a  scire  facias^  and  obtain  an  award  of  execution^  the  pro- 
perty will  be  changed  by  the  award  and  belong  to  the 
husband  (^). 

As  a  joint  judgment  will  survive  to  the  wife  if  her 
husband  die  before  execution  is  awarded ;  so  will  a  joint 
decree^  unless  an  order  have  been  obtained  to  pay  the 
money,  or  declaring  that  it  belongs,  to  the  husband  (A). 

By  analogy,  a  mere  award  by  an  arbitrator  ought  not 
to  be  sufficient  to  change  the  property.  But  in  Oglander 
V.  Boston  (?),  the  contrary  was  holden.  There,  however, 
the  award  was  expressly  to  pay  to  the  husband.  Before 
any  further  proceedings,  he  died.  His  wife's  claim  was 
held  to  have  been  defeated. 

In  Tilt  V.  Bartlett(k)y  costs  ordered  by  rule  of  court  to 
be  paid  to  husband  and  wife  were  held  to  survive  to  her. 

Pending  a  suit  in  equity  an  agreement  disapproved  of 
by  the  Court  will  not  exclude  the  wife's  claim  by  survivor- 
ship (/). 

Actual  receipt  of  the  money  by  the  husband  of  course 
defeats  the  claim  of  the  wife  by  survivorship;  and  it 
would  seem  that  a  transfer  of  the  wife's  stock  into  the 
husband's  sole  name  ought  to  have  the  same  effect. 
But  the  possession  thus  acquired  must  be  in  the  character 
o{  husband;  and  not  of  trustee  or  executor  (m). 

The  effect  of  the  husband's  failure  to  reduce  the  wife's 
choses  in  action  into  possession  is,  that  in  the  event  of  his 
predeceasing  her  she  is  entitled  to  them  by  survivorship ; 
and  in  the  event  of  her  predeceasing  him,  he,  in  order  to 
get  at  them,  must  take  out  administration  to  her  (n). 


(g)  1  Hop.  212. 

{h)  lRop.216i  10Ve«.91;  and 
see  Heygate  y.  Anfiesley,  3  Bro. 
C.  C.  362. 

(i)  1  Vem.  896;  1  Rop.  219. 

(^)  Hanmer,  104. 


(I)  Macaulay  v.  Phillips,  4  Ves. 
15. 

(w)  Baker  y.  Hall,  12  Ves.  497. 
Wall  V.  Tomlinton,  16  Vea.  413. 

(n)  See  farther  on  this  sabject, 
"Rights  arising  from  the  dissola- 
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Should  the  husband,  after  the  wife's  death,  himself  die  wife's  cuoses 

beibre  her  outstanding  personal  chattels  are  recovered,  his    *— 

next  of  kin  will  be  entitled  to  them  in  equity. 

In  a  case,  therefore,  where  the  wife  had  been  a  mort- 
gagee in  fee,  her  surFiving  husband  was  held  entitled  to 
the  mortgage  as  her  administrator,  and  her  heir  was  con- 
sidered  to  be  a  trustee  for  him.  This  was  admitted  in 
Turner  v.  Crane  (o). 
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12.  Assignment  valueless  un- 

less followed  by  reduction 
into  posession      ..         ..67 

13.  Assignment  in  bankruptcy 

subject  to  soAne  rule       . .     68 
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The  husband's  power  of  reducing  his  wife's  chose  in  A«rignmont  in 
action  into  possession  may  be  assigned  in  equity  though 


tion  of  the  marriage  by  the  death  of 
the  hnsband ;"  and  "  by  the  death 
of  the  wife ;"  infra.  In  particnlar, 
flee  remarks  on  Oaters  y.  Madeley, 


6  Mee.  &  Wei.  427,  and  Sherring- 
ton Y,  Tates,  12  Mee.  &  Wei.  856. 
(p)  1  Vem.  170;  1  Rop.  206. 
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RIGHTS  ABISING  FBOM 


ASSIGNMENT 

OF  WIFE'S 

CHOSE  IN  AC- 

TION. 

Effect  of  Pardew 
V.  Jackson. 


AiignimcDt  of  Lofd 
hynOhunL 


not  at  law.  That  is  to  say^  a  court  of  equity  will,  in  a 
case  otherwise  unobjectionable^  assist  the  husband's  as- 
signee to  recoYer  the  wife's  outstanding  personal  chattel 
or  chose  in  action ;  for  the  assignee  will  be  considered  to 
have  obtained  the  husband's  power  of  reducing  the  chattel 
into  possession ;  but  always  subject  to  the  wife's  right  by 
survivorship  (o).  The  value  of  the  assignment,  therefore, 
depends  upon  its  being  made  available  by  reduction  into 
possession  before  the  wife's  claim  can  arise.  For  (whatever 
the  law  may  have  been  in  former  times)  it  must  now  be 
regarded  as  a  proposition  placed  by  the  decision  of  Sir 
Thomas  Plumer  in  JPurdew  v.  Jackson  beyond  the  reach 
of  controversy  and  disputation,  that  all  assignments  of 
the  wife's  outstanding  personal  chattel, — whether  by  act  of 
the  law  in  bankruptcy  or  insolvency,  or  by  the  act  of  the 
husband  himself,  as  in  the  case  of  an  assignment  to  trustees 
for  payment  of  debts,  or  to  a  purchaser  for  valuable  con- 
sideration,— pass  only  the  interest  which  the  husband  him- 
self has  in  the  subject-matter ;  namely,  an  interest  liable  to 
be  defeated  by  his  death  before  reduction  into  possession, 
leaving  his  wife  him  8urvi\dng. 

Accordingly,  the  assignee  will  be  in  no  better  situation 
than  the  assignor;  and  he  too  must  reduce  the  subject 
into  possession  in  order  to  make  his  title  good  against  the 
wife  surviving. 

But  there  was  an  ingenious  and  striking  argument 
suggested  by  Lord  Lyndhurst  in  ffonner  v,  Morton  {p\ 
which,  if  it  had  been  adopted  in  subsequent  cases,  would 
have  greatly  qualified  the  doctrine  derivable  firom  Purdew 
V.  Jackson: — 

Equity  (said  his  Lordship)  considers  the  assignment  by  the  husband 
as  amounting  to  an  agreement  that  he  will  reduce  the  property  into 


{o)  WhUtle  T.  Henning,  2  Phill.  731. 
\p)  3  Rass.  68. 


CHOSE  IN  AC* 
TION. 
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possession.  It  likewise  considers  what  a  party  agrees  to  do  as  absionment 
actually  done  ^  and,  therefore,  where  the  husband  has  the  power  of  ^J  wife's 
redacing  the  property  into  possession,  his  assignment  of  the  chose 
in  action  of  the  wife  will  be  regarded  as  a  reduction  of  it  into  posses- 
sion. On  the  other  hand,  where  the  husband  has  not  the  power  of 
reducing  the  chose  in  action  into  possession,  his  assignment  does  not 
transfer  the  property  till,  by  subsequent  events,  he  comes  into  the 
situation  of  being  able  to  reduce  the  property  into  possession ;  and 
then  his  previous  assignment  will  operate  on  his  actual  situation,  and 
the  property  will  be  transferred. 

In  a  subsequent  part  of  his  judgment  in  the  same  case  (^), 

Lord  Lyndhurst  says, — 

I  revert  to  my  original  opinion,  that  the  husband  has  no  power  to 
give  effect  to  a  conveyance  of  property  of  this  description,  unless 
circumstances  so  turn  out  as  to  have  put  him  in  a  situation,  which 
enabled  him  to  have  reduced  the  chose  in  action  into  possession.  If 
at  the  time  of  the  assignment  he  is  in  a  condition  to  reduce  the  chose 
in  action  into  possession,  the  assignment  operates  immediately.  If 
he  is  afterwards  in  a  condition  to  reduce  the  thing  into  possession, 
the  assignment  will  then  have  full  effect ;  but  if  he  dies  before  the 
event  happens  on  which  the  chose  in  action  may  be  reduced  into 
possession,  the  assignment  becomes  altogether  inoperative. 

Now,  to  invert  the  order  of  Lord  Lyndhurst,  take  in  where  the  choee, 

neither  at  the  time 

the  first  place  the  case  where  the  husband  has,  neither  at  oi  the  anignment 

-^  nor  afterwards, 

the  time  of  the  assignment  nor  subsequently,  the  power  JSSSS^Jto^^ 
of  reducing  the  outstanding  chattel  into  possession.  Sup-  ■•■■***^' 
pose  that  the  husband  and  wife  concur  in  assigning  to  a 
purchaser  for  valuable  consideration  a  fund  in  which  she 
has  a  vested  interest  in  remainder  expectant  on  the  death 
of  a  tenant  for  life ;  and  suppose,  furthermore,  that  the 
tenant  for  life  outlives  the  husband.  Here  the  wife  sur- 
viving will  be  entitled  to  the  fund,  on  Lord  Lyndhurst's 
reasoning;  because  the  husband  had  not,  either  at  the 
time  of  the  assignment  or  subsequently,  the  power  of  re- 
ducing the  outstanding  chattel  into  possession.  This 
result  accords  with  the  decision  in  Purdew  v.  Jackson^ 

{g)  Page  86. 
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Where  it  beoomes 
capable  of  such 
reduction  after 
the  aMignmeut. 


Where,  both  at 
the  time  of  the 
aulgnme&t  and 
afterwards,  the 
chose  was  capable 
of  sach  rodocUon. 


although  Sir  Thomas  Plumer  proceeded  upon  no  such 
refinement  (r). 

Secondly^  take  the  case  where^  although  the  husband 
has  not  the  power  of  reducing  the  property  into  possession 
at  the  time  of  the  assignment,  he  acquires  that  power  sub- 
sequently. That  was  precisely  the  state  of  circumstances 
in  Ashby  y.  Ashby  (s).  There  the  husband  assigned  his 
wife's  reversionary  chose  in  action  to  a  particular  assignee 
for  value.  He  survived  the  person  on  whose  life  the  re- 
version depended ;  and,  therefore,  reduction  into  possession 
might  well  have  taken  place.  Yet,  inasmuch  as  he  died 
before  the  property  was  actually  recovered,  the  assignment 
was,  by  Vice-Chancellor  Knight  Bruce,  held  to  be  void 
against  the  surviving  wife  (t). 

In  the  third  place,  let  us  consider  the  case  where,  upon 
Lord  Lyndhurst's  principle,  the  assignment  would  un* 
doubtedly  be  valid ;  namely,  the  case  where,  both  at  the 
time  of  the  assignment  and  subsequently,  the  husband  had 
full  power  to  reduce  the  property  into  possession.  Now 
we  shall  find  that  here,  as  in  the  last  case,  his  Lordship's 
conclusion  is  unsound ;  or,  at  all  events,  was  before,  and 
has  been  since,  judicially  contradicted.  For  this  very 
question  was  anticipated  in  Purdew  v.  Jackson,  where 
Sir  Thomas  Plumer  in  course  of  the  first  argument 
asked, "  Whether  there  was  any  case  in  which,  the  husband 
having  assigned  his  wife's  present  chose  in  action,  and 
having  died  before  the  assignee  obtained  possession  of  it, 
the  assignee  prevailed  over  the  surviving  wife?"  The 
counsel  on  both  sides  (including  Sir  Lancelot  Shadwell  and 


(r)  See  Ihtherly  v.  Day^  16  Beav. 
83. 

{$)  1  Coll.  553. 

(/)  His  Honor  in  bo  ruling  re- 
lied npon  a  case  with  which,  he  said, 


his  own  opinion  agreed,  namely, 
EllUon  V.  Elrtyn,  13  Sim.  309; 
12  Law  J.  (Ch.)  440;  7  Jurist,  337. 
See  also  Hutchingt  v.  Smith,  9  Sim. 
137. 
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Sir  Edward  Sugden)  firanUj  owned  that  "  they  believed    assignment 

OP  stipe's 

that  such  a  case  had  not  occurred."     And  in  Hutchingsv,    chose  in  ac- 


tion, 


Smith  (tf),  where  the  argument  of  Lord  Lyndhurst  on  this  „ 
point  is  relied  upon  and  set  out  at  length.  Sir  L.  Shadwell 
refused  to  give  effect  to  it;  although  there  were  other 
grounds  on  which  the  case  was  decided.  But  in  Ellison 
T.  Elwyn{x)y  his  Honor  lays  it  down  expressly,  that 
whether  the  husband  dies  before  the  tenant  for  life,  or 
whether  he  survives  him,  the  property  not  being  reduced 
into  possession,  the  result  must  be  the  same ;  which,  after 
all,  but  verifies  the  remark  of  Sir  W.  Grant  in  Mitford  v. 
Mitford  (y ),  that  it  would  be  "  strange  if  a  man  should  in 
any  way  be  able  to  transfer  to  another  a  larger  or  better 
interest  than  he  had  in  himself."  In  Le  Vasseur  v.  ScraU 
ton  (r),  Sir  L.  Shadwell  declared  that — 

A  hasband  could  not  assign  his  wife^s  present  chose  in  action  except 
subject  to  the  contingency  of  his  not  reducing  it  into  possession.  He 
remained  of  the  same  opinion  as  he  had  expressed  in  Ellison  v. 
Ehvyn  (a),  which  was  substantially  the  same  as  the  present  case, 
and  should  decide  accordingly ;  and  if  any  doubt  was  entertained  as 
to  the  propriety  of  his  decision,  the  case  might  be  taken  either  to  the 
Lord  Chancellor  or  to  the  House  of  Lords. 

Upon  the  principle  oi  Pur  dew  v.  Jackson,  neither  the  wife'iintereBt 

*^  *■  *■  ^  beyond  Uie  cover- 

husband  alone,  nor  the  husband  and  wife  together,  can  *"«• 
dispose  of  the  wife's  life  interest  in  a  fund,  beyond  the 
duration  of  the  coverture.  This  point  was  suggested  by 
Loi-d  Cottenham,  upon  petition  in  Stiffe  v.  Everitt  (i),  his  Btige  t.  Everuu 
Lordship  saying  he  should  be  glad  to  be  furnished  with 
any  cases  upon  it ;  but  unless  some  authority  were  pro- 
duced, he  must  decline  to  make  the  order  (c).     A  search 

(w)  9  Sim.  137.  (a)  Uhi  tvpra^  p.  58. 

(a?)  13  Sim.  309;  12  Law  J.  (Ch.)  (J)  1  Myl.  &  Cra.  37. 

440  ;  7  Jurist,  337.  (^)  A  petition  had  been  presented 

(y)  9  Ves.  87.  by  the  hasband  and  wife,  praying 

(z)  14  Sim.  116.  that  a  fund  in  which  she  had  a  life 
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TION 

*  When  this  petition  came  on  to  be  heard,  I  suggested  a  difficulty 

with  respect  to  the  power  of  the  husband  to  dispose  of  his  wife's  life 
interest ;  and  the  petition  stood  over  for  the  purpose  of  enabling  the 
petitioner's  counsel  to  produce  cases  in  favour  of  such  right.  I  have 
since  been  informed  that  there  are  no  such  cases  to  be  found.  It  is, 
I  believe,  certain  that  there  are  none ;  and  the  question  is,  whether, 
consistently  with  Purdew  v.  Jackson  and  Honner  v.  Morton  (d),  any 
such  power  can  exist.  This  very  point  is  just  alluded  to  in  a  note  to 
Purdew  v.  Jackson  (e),  but  there  is  no  decision  upon  it.  I  do  not 
see  how,  consistently  with  the  cases  of  Purdew  v.  Jackson  and 
Honner  v.  Morton^  the  husband  can  make  a  title  to  such  of  the  divi- 
dends of  the  iiind  as  may  accrue  after  his  own  death,  and  during  the 
life  of  his  wife  surviving  him.  In  the  absence,  therefore,  of  any 
authority,  and  without  any  argument  in  support  of  the  claim,  I  cannot 
make  the  order  prayed. 

The  determination  in  Stiffe  v.  Everitt  is  an  inevitable 
consequence  of  Purdew  v.  Jackson  ;  and  both  stand  upon 
the  intelligible  principle,  that  neither  the  husband  alone, 
nor  the  husband  and  wife  together,  can  bar  her  legal  right 
by  survivorship,  where  the  chose  in  action  is  not  only  not 
reduced,  but  is  incapable  of  being  reduced  into  possession 
in  the  husband's  lifetime. 

To  this  test,  however,  it  will  be  found  difficult  to  recon- 
cile Hore  V.  Becker^  before  Sir  Lancelot  Shadwell  {f\ 
where  a  single  woman,  being  entitled,  to  an  annuity  for 
Effect  of  a  reiewe.  her  life,  sccurcd  by  bond,  married :  and  her  husband  exe- 
jjore  r.  Beeher.     cutcd  a  rclcasc  of  the  boud  and  died.     Whereupon  his 

Honor  ruled,  that  the  widow's  claim  to  the  future  pay- 
ments of  the  annuity  for  her  life  was  barred  by  the  hus- 

interest  should  be  transferred  to  the     order    prayed.      Lord    Cott«nham 
husband  absolutely,  she  consenting,      thought  not. 
She  had  joined  in  the  petition,  and         (<2)  3  Russ.  65. 
the  question  was,  whether  the  Court         {e)  1  Buss.  71,  n. 
would  be  justified  in  making  the         (/)  12  Sim.  465;  6  Jur.  44;  11 

Law  J.  (N.  S.)153. 
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bands  release.     On  citing  Stiffe  v.  JEveritt,  the  Vice-    asbignhemt 
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Chancellor  remarked, — 

That  was  a  case  of  assignment  There  is  a  difference  between  an 
assignment  and  a  release.  The  question  there  was,  whether  the 
husband  could  pass  that  right  in  a  chose  in  action  which  should 
survive  to  the  wife  after  the  death  of  the  husband.  But  here  the 
question  is,  what  is  the  effect  of  a  release  ?  It  is  material  that  the 
law  should  be  clearly  understood  on  this  point.  If  anything  is 
secured  by  bond  or  otherwise  to  a  woman  who  afterwards  marries, 
the  husband  may  then  release  the  security ;  and  if  he  releases  the 
security,  there  is  an  end  of  the  annuity  (g). 

The  reasoning  on  which  this  case  proceeds  will,  to  plain 
minds,  be  hard  to  understand.  For  here  is  a  disposal  by 
the  husband  of  the  wife's  interest  beyond  the  coverture, 
although  that  interest  was  neither  reduced  into  possession, 
nor  in  the  nature  of  things  capable  of  being  reduced  into 
possession,  in  the  husband's  lifetime.  The  Vice-Chancellor 
of  England  draws  a  distinction  between  an  assignment 
and  a  release,  which  does  not  appear  to  have  entered  into 
the  mind  of  Sir  Thomas  Plumer  in  deciding  Purdew  v. 
Jackson,  or  into  the  mind  of  Lord  Cottenham  in  deciding 
Stiffe  V.  Everitt,  And  even  as  regards  a  release,  we  have 
an  ancient  case  in  Moore,  which  determines,  that  "  If  the 
wife  has  an  annuity  for  life,  a  release  by  the  husband  does 
not  bind  her  if  she  survive"  (A).     So  that  on  the  whole  it 


TION. 


{g)  It  is  undoubted  that  an  inte- 
rest which  cannot  be  assigued  may 
be  released.  That  is  a  safe  general 
proposition;  which  may  stand  well 
with  another  general  proposition, 
namely,  that  the  husband  cannot 
dispose  of  his  wife's  life  interest  be- 
yond the  coverture.  If,  however,  he 
can  do  so  by  release,  the  rule  in 
Purdew  V.  Jackson  and  Stiffe  v. 
Eteritt  will  often,  if  not  always,  be 
got  rid  of.  The  policy  of  that  rule 
may  or  may  not  be  objectionable; 
bat,  after  such  a  lapse  of  time,  it 


cannot  satisfactorily  be  upset  by  any- 
thing short  of  a  decision  of  the  last 
resort,  or  an  act  of  parliament. 

(A)  2  Moore,  622.  See  also  Com. 
Dig.,  tit.  Bar.  &  Fem.  (F.  1),  where 
the  proposition  is  somewhat  ex- 
panded, thus:  "If  the  wife  has  an 
annuity  for  life,  and  the  husband 
release  to  the  grantor  by  deed,  and 
die,  the  wife  shall  have  it;  for  the 
release  of  the  husband  discharges 
it  only  during  the  coverture,  it  being 
an  estate  for  life." 


TION. 
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_  not  stand  upon  a  refinement  (it  is  said  with  reverence),  too 
sublimated  to  govern  safelj  the  practical  transactions  of 
mankind.  However,  it  may  be  supposed  to  have  received 
something  in  the  nature  of  a  carefully  balanced,  and  conse- 
quently equivocal,  judicial  sanction  in  Ashby  v.  Ashhy  (i), 
where  Vice-Chancellor  Knight  Bruce,  after  deciding  that 
the  husband's  assignment  of  his  wife's  chose  in  action  was 
void  against  her  surviving,  observed, — "  What  would  have 
been  the  effect  upon  the  wife's  rights  if  the  husband  had 
bonajide^  for  a  valuable  consideration,  executed  a  deed  of 
release  of  this  legacy,  /  do  not  say,^^  As  the  point  was 
not  raised  either  by  the  circumstances  or  the  argument  in 
Ashby  V,  Ashby  ^  this  judicial  remark  must  be  considered  a 
volunteer.  So,  it  is  apprehended  must  likewise  be  held 
another  observation  of  the  same  learned  Judge,  in  Whit- 
marsh  V.  Robertson  (A),  where  a  husband  having  assigned 
the  dividends  of  a  fund  to  which  his  wife  was  entitled  for 
her  life,  the  report  states : — "  As  to  the  question,  whether 
the  wife  surviving  her  husband  would  or  would  not  be  en- 
titled to  receive  the  annuity,  his  Honor  (Vice-Chancellor 
Knight  Bruce)  declined  to  give  any  opinion."  Now  this 
was  the  very  question  decided  by  Lord  Cottenham  in  Stiffe 
V.  Everitt;  so  that,  although  the  Vice-Chancellor  **  de- 
clined to  give  an  opinion,"  we  are  bound  to  suppose  that 
he  had  an  opinion ;  and  to  conclude  likewise  (in  the  ab- 
sence of  proof  to  the  contrary)  that  that  opinion  was  in 
conformity  with  the  Chancellor's  decision  (/). 

(i)  1  Coll.  553.  positive  proposition:  mere  disclaim- 

(h)  \  Yoa.  &  Col.  C.  C.  715.  era  of  opinion,  on  the  other  hand,  are 

(Q  Obiter  dicta  o£  judges  are  of  often  dangerous;  since  they  maj  be 

yalue  when  thej  affirm  anything,  or  construed  into  doubts,  where  perhaps 

deny  anything;  that  is  to  say,  when  no  doubts  exist. 

the  judges  commit  themseWes  to  a 


ACTS  DONE  IN  THE  MARRIAGE  STATE.  63 

The  Court  of  Chancery  has  no  authority  to  enable  the    asbignmbnt 
husband,  or  the  husband  and  wife  together,  to  dispose  of 


CHOSE  IN  AC' 
TION. 


her  reversionary  choses  in  action,  even  although  she  were  _ 
examined  in  Court,  and  were  to  express  her  consent  that  S5S*oSI^tin 
the  transfer  should  be  made.  Thus,in  fVadey,  Saunder8{m\ 
Sir  Thomas  Plumer,  about  a  year  after  his  decision  in 
Purdew  v.  Jackson,  refiised  to  take  the  consent  of  a  married 
woman  to  give  up  her  reversionary  interest,  in  part  vested, 
and  in  part  contingent,  in  a  fund  in  Court,  in  favour  of  a 
purchaser  &om  her  husband  (n). 

In  a  case  in  Ireland  this  point  was  deemed  deserving  of 
the  gravest  deliberation.  That  was  in  Box  v.  Jackson  (o),  B<tx  t.  Jaek$m. 
where  a  fund  stood  settled  upon  trust  for  Edward  Box  for 
life,  remainder  to  his  wife  for  life,  remainder  to  their  chil* 
dren  as  Edward  Box  should  appoint,  and,  in  default  of 
appointment,  to  the  children  generally.  There  were  issue 
of  the  maiTiage  three  daughters,  one  of  whom  married 
John  Wilmot.  Box  died  without  exercising  his  power,  so 
that  the  daughters  stood  etititled  to  the  fund  in  equal 
shares,  subject  to  their  mother's  life  interest.  The  bill 
was  filed  by  the  mother,  by  the  two  unmarried  daughters, 
and  by  Mr.  and  Mrs.  Wilmot,  praying  that,  pursuantly  to 
a  written  consent,  signed  by  Mr.  and  Mrs.  Wilmot,  and 
by  the  unmarried  daughters,  the  trusts  of  the  settlement 
might  be  declared  to  be  at  an  end,  and  that  the  fund  might 
be  transferred  to  the  mother,  her  daughter  Mrs.  Wilmot 
consenting  to  waive  her  rights.  The  question  was,  whe- 
ther the  Court  could  give  effect  to  such  consent,  so  as  to 
bind  her  in  case  of  her  husband's  predeceasing  her  before 
the  property  vested  in  possession.  Lord  Chancellor  Sug- 
den  called  in  the  aid  of  the  Master  of  the  Rolls  in  Ireland, 
who  delivered  his  opinion,  that  the  Court  had  no  power  to 

(m)  Turn.  &  Ross.  dOe.  Phill.  731. 

(n)  See  Whittle  t.  Henning,  2       '  (o)  Dniry,  42. 
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CHOSE  IN  AC-  to  the  effect  of  exchiding  her  right  by  survivorship.     The 

1_  case  had  been  in  argument  likened  to  that  of  a  fine.     His 

Honor  pertinently  observed,  that "  the  fine  it  was  that  bound 
her  at  common  law.  There  her  consent  on  examination  be- 
fore the  judge  has  of  itself  no  operation  (p ).  The  same  law 
which  gives  her  the  property  disables  her  from  disposing 
of  it."  The  Lord  Chancellor  agreeing  with  the  Master  of 
the  Rolls,  decided  that  the  Court  had  no  jurisdiction  to 
do  what  the  plaintiffs  sought;  and  the  bill  therefore  was 
dismissed  (q). 

In  1848,  the  much-debated  question  whether  a  wife's 
reversionary  interest  in  a  chose  in  action  may,  by  the 
operation  of  conveyancing,  be  accelerated  so  as  to  place  it 
(subject  to  her  equity)  at  the  absolute  disposal  of  her  hus- 
band was  determined  in  the  case  of  Whittle  v.  Henning{r) 
by  Lord  Cottenham,  C,  on  appeal  firom  Lord  Langdale, 
M.  R. 

The  facts  of  the  case  were  as  follows;  a  fimd  in  Court 


WMUle  y.  Hen- 
ning. 


{p)  This  remark  was  anticipated 
by  Sir  WiUiam  Grant  in  Richards 
T.  Chambers,  10  Ves.  580,  where  he 
said,  '*It  was  not  by  the  examination 
that  the  fine  had  its  efficacy.  The 
Conrt  of  Common  Fleas  coald  not 
by  the  consent  of  a  married  woman 
upon  examination  give  effect  to  her 
conveyance  by  lease  and  release/' 
&c.  There  is  no  analogy  between 
a  fine  and  a  consent.  The  fine  does 
ererything.  The  consent  pnts  the 
machine  in  motion. 

(q)  In  Woollands  v.  Orowcher, 
12  Ves.  174,  Sir  William  Grant, 
with  his  wonted  discrimination  and 
felicity  of  expression,  shows  where 
the  wife's  consent  will  be  received, 
and  where  not  "  In  this  ihstance/' 
said  he,  "the  object  is  not  to  bar 


the  wife's  eqnity  to  hare  a  settle- 
ment, bnt  to  bar  her  right  of  sar- 
yivorship,  for  npon  his  death  it 
belongs  to  her  entirely.  That  is  not 
the  case  in  which  the  Conrt  takes 
her  consent  If  the  hasband  has  a 
right  to  convey,  let  him  exercise  his 
right.  Bat  why  this  Conrt  should 
join  and  aid  him  for  that  pnrpose,  I 
do  not  know."  There  is,  therefore* 
nothing  very  new  in  Box  v.  Jaclcson, 
except  a  judicial  suggestion  thrown 
out  that  Purdew  r.  Ja^kton  had 
overtnmed  the  former  law.  If  so. 
Sir  William  Grant  misunderstood  it. 
(r)  2  Phill.  781.  The  substance 
of  the  following  remarks  on  Whittle 
y.  ffenning  appeared  in  the  form  of 
a  note  prefixed  to  the  first  edition 
of  this  work. 
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was  held  under  a  marriage  settlement^  upon  trust  to  pay  assignment 
the  dividends  to  the  husband  for  life,  then  to  the  wife  for 
Ufe,  and  then  upon  trust  to  pay  the  principal  to  such  child 
or  children  of  the  marriage  as  the  husband  and  wiie  should 
appoint  The  husband  and  wife  made  an  appointment  in 
&yoar  of  one  son.  Soon  afterwards  this  son  relinquished 
his  interest  to  his  mother,  in  order  that  her  life  estate  might 
expand  into  an  absolute  interest,  expectant  on  the  hus- 
band's death.  Finally,  the  husband  himself  assigned  and 
surrendered  to  her  his  life  estate. 

It  was  then  assumed  that  the  fimd  had,  by  virtue  of  the 
process  here  resorted  to,  become  a  present  interest  which 
the  husband  could  claim  or  transfer  subject  to  the  wife's 
equity  to  a  settlement.  But  the  real  object  of  the  ma- 
chinery was  ultimately  to  vest  the  property  in  the  son,  for 
whose  benefit  and  advancement  in  life  his  parents  intended 
it.  Accordingly  they  presented  a  petition  praying  that 
the  fund  might  be  transferred  to  him.  This  petition  was 
heard  before  the  Master  of  the  Rolls  (Lord  Langdale),  to 
whom  sundry  precedents  were  cited  in  support  of  the  ap- 
plication («). 

In  particular,  the  case  of  Ilugonin  v.  Hall{t\  decided 
by  Sir  L.  Shadwell,  was  relied  upon ;  and  it  was  alleged, 
that  upon  the  strength  of  this  case,  and  others  decided  before 
the  same  learned  judge,  large  sums  ofmoney  had  been  paid 
away.  On  the  other  hand,  however,  it  appeared  that  in 
Story  v.  Tonge  (m).  Lord  Langdale,  M.  R.,  had  declined 
to  follow  upon  petition  the  precedents  which  had  been 
made  by  the  Vice-Chancellor  of  England  ( Sir  L.  Shad- 
well),  thinking  the  matter  too  important  to  be  decided 
without  bill  filed.     The  consequence  was  that,  when  the 

(0  17  Law  J.  (Ch.)  161.  (t)  14  Sim.  596. 

(tt)  7  Bcav.  91. 

n.w.  r 
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application  in  Wliittle  v.  Henning  came  before  his  Lord- 
ship, he  simply  dismissed  the  petition,  retaining  his  former 
views.  An  appeal  was  then  taken  to  the  Lord  Chancellor 
(Lord  Cottenham),  who  aflSrmed  the  decision  of  Lord 
Langdale,  holding  that  the  interest  of  the  wife  continued 
reversionary,  and  unaffected  by  aU  that  had  been  done, 
In  the  course  of  the  argument'  before  the  Lord  Chancellor 
it  was  contended,  that  the  wife  had  not  a  reversionary 
interest,  but  that  she  had  a  present  interest  for  her  life, 
with  an  absolute  interest  in  remainder,  and  that  the  former 
was  merged  in  the  latter.  Lord  Cottenham,  however, 
held  that  there  was  no  equitable  merger,  and  that  the  case 
was  governed  by  the  decisions  in  Purdew  v.  Jackson  (x), 
Ilonner  v.  Morton  (y),  and  Pickard  v.  Roberts  {z). 
In  the  course  of  his  judgment  he  said : 

What  the  court  was  now  asked  to  do  was  opposed  to  that  decision 
(referring  to  Pickard  v.  Roberts),  but  he  should  have  thought  that 
when  a  married  woman  had  such  an  interest  provided  for  her  by  a 
marriage  settlement  the  court  w^ould  not  adopt  such  a  plan  as  here 
proposed,  as  being  in  violation  of  the  rules  of  this  Court  for  the  pro- 
tection of  married  women ;  although,  if  the  husband  had  any  legal 
rights,  the  Court  might  not  interfere  with  them. 

Lord  Cottenham  then  observed  upon  the  cases  of  Lat- 
cliom  V.  Vincent  (a),  Wilson  v.  Oldham  (6),  and  Creed  v. 
Perry  (a),  which  were  cited  in  support  of  the  appellant's 
contention.  These  cases  he  characterized  as  being  expres- 
sive of  the  "  deliberate  opinion  of  the  Vice-Chancellor  (d) 


(a*)  1  Rass.  1. 

iy)  3  liuss.  65. 

(r)  3  Mad.  38  i.  In  this  case  it 
was  decided  that  a  wife  cannot,  by 
consent  in  Court,  dispose,  in  favour 
of  her  husband,  of  her  reversionary 
interest  in  personalty.  The  Vice- 
Chanc(dlor  ( Sir  John  Leach),  at  the 
close  of  his  judgment,   observing 


that  "A  court  of  equity  will  never 
lend  itself  as  an  instrument  to  enable 
the  husband  to  acquire  a  right  in  his 
wife's  personal  property,  which  he 
can  by  no  means  acquire  by  law.' 

(fl)  5  Law  J.  (Ch.)  382. 

(*)  14  Sim.  694,  n. 

(r)  14  Sim.  692. 

id)  Sir  L.  ShadweU. 


» 
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tion. 


The  Importance  of  the  subject,  and  the  practice  which  would  prevail  _ 
if  such  a  scheme  were  allowed  to  succeed,  compelled  him  to  act  upon 
the  opinion  he  had  formed,  that  the  reversionary  interest  of  the  wife 
was  still  entitled  to  protection,  notwithstanding  the  assignments 
or  surrenders  which  had  been  made,  and  this  petition  must  be  re- 
fused. 

The  decision  in  the  case  of  Whittle  v.  Henningy  over- 
ruling Latchom  v.  Vincent  and  Hall  v.  Hugonin^  rests 
upon  a  principle  of  equitable  protection  given  to  the  wife's 
reversionary  interest  in  a  chose  in  action  ;  so  that,  even  if 
by  analogy  to  legal  rules  her  survivorship  could  be  barred, 
equity  on  its  own  principles,  and  in  violation  of  legal  rules, 
would  save  it. 

The  act  of  assignment,  whether  by  the  husband  alone  or  Alignment 

,  ,  ,  Talaeless  unless 

by  the  husband  and  wife  together,  will  not  defeat  the  wife's  Allowed  by  reduo- 

•'  o  ■'  ^lon  Into  P0880C* 

title  by  survivorship,  unless  the  assignee  follow  it  up  by  ■^**"* 
actually  reducing  the  fund  into  possession  before  the  death 
of  the  husband.  For  the  assignee's  laches  may  keep  the 
door  open  for  the  wife  to  come  in  by  survivorship ;  as  would 
appear  to  have  been  the  case  in  Hutchings  v.  Smith  (e), 
where  a  married  woman,  being  entitled  to  one-fifth  of  a 
residue,  joined  with  her  husband  and  the  four  other  resi- 
duary legatees  in  filing  a  bill  to  have  the  testator's  estate 
administered.  Pending  the  suit,  but  before  the  rights  of 
parties  had  been  declared,  the  husband  and  wife  joined  in 
assigning  the  wife's  share  as  a  security  for  a  debt  due 
from  the  husband.  But  the  assignee  took  no  step  in  the 
cause  to  obtain  the  benefit  of  the  assignment,  and  a  decree 
was  made,  directing  the  share  in  question  to  be  transferred 
to  the  wife.  Sir  Lancelot  Shadwell  remarked,  that  there 
was  in  the  case  a  peculiarity,  inasmuch  as 
Nothing  had  been  done  by  the  assignee  to  reduce  the  chose  in 

(e)  9  Sim.  187. 

f2 
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ASSIGNMENT    Actlon  into  possession  ;  and  there  was  an  important  difference  between 
OF  ivife's      the  case  where  the  chose  in  action  was  fluctuating,  and  the  case 

CHOSE  IN  AC"  1  «  •  • 

TioN  where  tliere  had  been  a  decree  directing  that  it  should  be  paid  to  the 

wife,  who  had  survived  her  husband.     It  was  very  extraordinary  that 

no  petition  was  ever  presented  to  the  Court  by  the  assignee.  The 
money  must  be  paid  to  the  wife. 

Assignment  In  The  assignment  in  bankruptcy  does  not  bar  the  wife's 

bankruptcy  sub-         , 

jcct  to  the  lame    right  of  survivorship,  where  the  fund  has  not  been  reduced 

into  possession  in  the  husband's  lifetime.  Thus,  in  Pierce 
V.  Thornley  (jT),  the  husband  of  a  woman  having  a  vested 
interest  in  possession  in  a  legacy  having  become  bankrupt, 
his  assignee  filed  a  bill  against  the  testator's  executors  to 
compel  payment  of  the  legacy.  Soon  afterwards  the  hus- 
band died.  In  these  circumstances  it  was  held  by  Sir 
Lancelot  Shadwell  that  the  widow,  and  not  the  assignee, 
was  entitled  to  the  legacy. 

Hasband'8  It  was  at  ouc  time  decided  by  the  Court  of  Exchequer, 

anigneea  In  ^  ''       ^  t.        ^ 

not  sue^in  uieir"    *^^*  ^'^  assiguccs  of  a  bankrupt  might  maintain  an  action 
own  names  alone,  jj^  their  owu  uamcs  alouc  for  a  chose  in  action  belonging 

to  the  wife  before  marriage,  as  a  promissory  note  given  to 
her  dum  sola ;  and  that  in  such  action  the  defendant  could 
not  set  off  a  debt  due  to  him  from  the  bankrupt  (^).  This 
decision  proceeded,  as  to  the  first  point  (the  right  of  suing), 
on  the  authority  of  a  case  in  Peere  Williams  (A).  The 
Chief  Baron  (Lord  Abinger),  in  delivering  the  judgment 
of  the  Court,  said: — 

The  case  cited  is  a  precise  authority  that  the  assignees  are  entitled 
to  enforce  the  recovery  of  this  chose  in  action  in  their  own  names. 
And  if  they  can  sue  in  their  own  names,  it  is  clear  that  a  set-off 
cannot  be  enforced  against  them  for  any  claim  in  respect  of  a  debt 
due  from  the  husband.  That  has  been  settled  in  several  cases ;  and, 
indeed,  was  not  disputed  in  the  argument. 

But  this  decision  was  subsequently  reversed  by  the  Court 

(/)  2  Sim.  167.  (A)  Milez  v.  Williams,  I  P.  Wil- 

(g )   Yates  v.  Slierrington^  1 1  Mee.     llams,  249. 
&  Wei.  42. 
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of  Exchequer  Chamber,  who  determined  "that  the  assig-    assignment 
nees  of  a  bankrupt  cannot  maintain  an  action  in  their  own    chose  in  ac- 


tion. 


names  alone,  on  a  promissory  note  made  to  the  wife  of  a  __ 
bankrupt  before  her  marriage  "  (t). 

In  1857,  an  act  (20  &  21  Vict  c.  57)  was  passed  (A),  so&aivict. 
which  enables  a  married  woman,  subject  to  certain  provi-  Maiiua*  Act. 
soes,  to  dispose  of  her  reversionary  interest  in  any  personal 
estate  whatsoever  to  which  she  may  be  entitled  under 
any  instrument  made  after  December  31,  1857.  The  dis- 
posal must  be  by  deed,  acknowledged  in  the  manner 
required  by  3  &  4  Will.  4,  c.  74,  and  the  husband  must 
also  concur  in  the  deed. 


(i)  Sherrington  v.  Tates^  12 
Mee.  &  Wei.  855.  See  also  Hart  y. 
Stephens,  6  Q.  B.  987;  Scarpellini 
T.  Atehesan,  7  Q.  B.  864. 


(k)  This  act,  oommoDly  called  Sir 
R.  MaliDs'  Act,  will  be  found  set 
oat  at  full  in  the  Appendix. 
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We  have  already  seen  (m)  that  the  law  of  England 
fiu^ishes  no  direct  method  whereby  a  husband  can  be 


(f»)  Supra,  p.  43. 
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compelled  to  maintain  his  wife,  either  suitably  to  his  own  wife's  equity 
means,  or  to  the  fortune  she  may  have  brought  him  (n).  ment. 

Equity,  however,  has  done  much  to  mitigate  the  asperity  ~ 

of  the  law.  It  has  not  indeed  attempted  to  compel  main- 
tenance to  the  wife  out  of  the  husband's  means,  or  even 
out  of  the  wife's  own  means,  where  these  are  legally  in  the 
husband's  power  (o).  But  wherever  the  husband  is  obliged 
to  seek  the  aid  of  equity  in  order  to  get  the  benefit  of  his 
wife's  property,  the  assistance  of  the  Court  is  withheld 
imtil  a  provision  for  the  wife  is  secured,  if  she  requires  it. 
And  this  is  called  her  equity  to  a  settlement ;  of  which 
Liord  Cottenham  said,  in  ISturgis  v.  Champneys  ( p)^  that 
"  upon  a  careful  examination  of  the  authorities,  he  had 
not  found  the  time  in  which  the  Court  did  not  exercise 
this  jurisdiction  in  favour  of  the  wife." 

Where  the  interest  claimed  by  the  husband  in  right  of 
his  wife  is  merely  equitable  {q)y  or  where,  though  in  its 
nature  legal,  it  becomes  fix)m  collateral  circumstances  the 
subject  of  a  suit  in  equity  (r),  the  wife  (if  otherwise  unpro-  when  this  equity 
vided  for,  or  if  inadequately  provided  for)  has  a  right  to  a 
provision  out  of  the  fund ;  and  when  a  settlement  is  made 
upon  her  under  the  sanction  of  the  Court,  the  rule,  as  will 

(n)  In  Sir  George  l^Iackenzie's  debt  dae  to  the  wife  dafii  sola,  a 

Institutions  of  the  Law  of  Scotland,  court  of  equity  would  interfere  at 

published  nearly  two  centuries  ago,  the  suit  of  the  wife  to  stay  cxecu- 

there  is  a  passage  which  is  cited  tion  upon  the  judgment  at    law. 

with   satisfaction,  as  a   proof,  in  Jeirson  v.  MouUon,  2  Atk.  420. 

one  respect,  of  superior  cirilization.  (jf)  5  Myl.  &  Cra.  103.     See  also 

"  The  husband,"  says  that  remark-  the  judgment  of  Lord  Chancellor 

able  and  justly  celebrated  person.  King  in  Brawn  v.  Mton,^T.  Wma. 

*'  is  obliged  to  aliment  his  wife;  and  202. 

if  he  refuse,  the  Privy  Council  or  (q)  As  where,  for  example,  it  is 

Lords  of  Session  will  appoint  an  vested  in  trustees  who  have  the  legal 

aliment  to  her,  out  of  her  husband's  estate,  the  wife,  or  rather  the  hns- 

means,  suitable  to  his  quality."  band  in  her  right,  having  only  the 

(<i)  Although    Lord    Hardwicke  equitable  or  beneficial  interest 

seems  to-  hare  thought  that  if  a  (r)  1  Rop.  258. 
husband  were  to  recover  at  law  a 
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The  wife  may  as 
sert  her  claim  as 
plaintiff. 


Amount  which 
will  be  settled. 


WIPE'S  EQUITY  be  seen  more  fully  hereafter,  is  to  include  in  its  providons 

the  children  of  the  marriage. 

According  to  former  opinions,  it  was  only  where  the 
husband  appeared  as  a  plaintiff  seeking  aid  firom  the  Court 
that  the  equity  came  into  action.  But  it  is  now  well 
settled,  that  the  wife  herself  may,  without  waiting  for  any 
proceeding  on  the  husband's  part,  assert  her  right  to  a 
settlement,  by  a  substantive  proceeding,  instituted  against 
her  husband  for  that  sole  purpose,  through  the  instrumen- 
tality of  her  next  friend  [s). 

There  is  a  practice,  but  no  imperative  rule,  as  to  the 
amount  to  be  settled.  Most  frequently  one-half  of  the 
fund  is  tied  up  (t) ;  but  the  proportion  in  each  case  depends 
on  all  the  circumstances ;  and  in  fixing  it,  any  previous 
settlement  which  may  have  been  made,  or  any  property  of 
the  wife's  which  may  have  been  previously  possessed  by 
the  husband,  will  be  taken  into  consideration  (t<).  The 
amount  therefore  is  discretionary  in  the  Court;  and  as 
Sir  L.  Shadwell  remarked,  "the  discretion  which  it  is 
clear  from  the  cases  the  Court  has,  would  be  one  not  much 
worth  having,  if  in  every  case  it  was  to  be  exercised  by 
giving  a  moiety  to  the  husband,  and  a  moiety  to  the  wife." 
Accordingly,  in  Coster  v.  Coster  (a:),  a  husband  having 
without  sufficient  cause  separated  from  his  vdfe,  leaving 
her  unprovided  for,  three-fourths  of  a  fiind  in  court,  arising 
from  property  bequeathed  to  her,  were  by  Sir  L.  Shadwell 
ordered  to  be  settled  on  her  and  her  issue ;  the  remaining 
fourth  to  be  paid  her  husband. 


(«)  Elihank  y.  Montelieu,  6  Yes. 
737. 

(t)  JewMon  y,3foulson,  2  Atk.  423; 
1  Rop.  260,  and  cases  there  cited. 

(«)  Oreen  y.  Otte,  1  Sim.  &  St. 
260;  ^apUr  y.  Napier,  1  D.  &  W. 
i07;   Aubrey  y.  Brown,  4  W.  R. 


425;  Spirett  y.  WUlorcs,'LBLW  Rep., 
1  Ch.  620;  Be  Sv^ffiWi  Iknuts, 
Law  Rep.,  3  Ch.  216. 

(a?)  9  Sim.  697.  See,  too,  JBx 
parte  Pugh,  1  Drew.  202;  Vavghan 
y.  Buck,  1  Sim.,  N.  S.  284. 
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In  Brett  r.  Greenwell {y\  y/^here  the  husband  had  taken  wife's  equity 

TO  A  SBTTIiS* 

the  benefit  of  the  Insolvent  Debtors'  Act,  the  whole  amount  msnt. 
of  a  fiind  in  court  belonging  to  a  married  woman  was  by 
Baron  Alderson  ordered  to  be  secured  for  the  benefit  of 
herself  and  her  children.  In  this  case  the  attention  of 
the  learned  Judge  was  specially  directed  to  Beresford  v. 
Hobson  (z),  where  Sir  Thomas  Plumer  had  come  to  the 
conclusion  that  the  Court  never  gave  the  whole  to  the 
wife.  The  Court,  however,  has  done  this ;  for  in  Coster  v. 
Coster  (a),  Sir  L.  Shadwell  having  looked  into  the  matter 
very  carefUly,  states,  that  *'  it  certainly  was  done  in  the 
case  of  Jacobs  v.  Amyatt{b)\  but  with  that  exception  he 
took  it  to  be  generally  true,  that  the  Court  never  gave  the 
whole  of  the  property  to  the  wife ;  although  in  a  case  of 
desertion  by  the  husband,  or  of  inability  to  support  her, 
the  Court  would  order  the  whole  of  the  income  to  be  paid 
to  her  by  way  of  maintenance  (c). 

In  Napier  v.  Napier  (rf),  before  Lord  Chancellor  Sugden, 
a  fund  in  court  (1,000/.),  belonging  to  a  married  woman 
whose  husband  had  been  discharged  as  an  insolvent,  was 
ordered  to  be  thus  appropriated;  viz.,  600/.  to  the  wife 
and  children ;  and  400/,  to  the  assignee  for  the  benefit  of 
the  creditors ;  the  Court  declining  to  follow  the  precedent 
made  by  Baron  Alderson  in  Brett  v.  Greenwelh  In  Ex 
parte  Thompson  («),  the  Court  of  Review  held  that  the  wife 
of  a  bankrupt  had  a  right  to  a  provision  out  of  the  property 
which  she  had  brought  her  husband  on  the  marriage.    But 

(y)  3  Yon.  &  Coll.,  Ex.  280.  ie)  I  Deac.  Bank.  Cases,  90.    The 

(£)  1  Mad.  862.  Conrt  of  Reyiew  in  this  case  held 

(a)  9  Sim.  597.  that  it  had  jarisdiction  on  petition 

(fi)  1  Mad.  376,  note.  in  bankraptcy  to  order  the  assignees 
(c)  See  infra^  **  Orders  for  wife's      to  make  such  provision  for  a  wife, 

separate  maintenance."  whether  the  property  consisted  of 

{S)  1  Dm.  &  War.  407.  real  or  personal  estate. 
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wirB*8  EQUITY  ail  allowaiice  of  200Z.  a  jear  out  of  a  net  annual  income 

of  225/.  was  deemed  excessive,  and  was  consequently  re- 
duced to  175/.  a  year. 

Every  case,  however,  must  be  governed  by  its  own  cir- 
cumstances. Thus  in  Gardner  v.  Marshall  {ff\  where  a 
husband  had  had  large  advances  made  to  him  by  his  wife's 
&ther,  and  had  had  the  benefit  of  a  provision  made  for  his 
wife  by  her  father's  wUl,  and  afterwards  became  bankrupt^ 
— ^it  was  held  by  the  Vice-ChanceUor  of  England,  that  the 
wife,  who  had  no  provision  except  the  income  of  a  ftind 
under  her  uncle's  will,  was  entitled  to  have  the  whole  of 
that  income  settled  on  her  for  life  for  her  separate  use 
without  power  of  anticipation ;  his  Honor,  in  making  his 
decree,  saying,  "  If  there  be  no  precedent  for  this,  I  will 
make  one." 

In  later  times  the  Court  has  assumed  considerable 
latitude,  and,  as  a  rule,  the  whole  fund  has  been  settled 
where  the  husband  has  become  insolvent  and  has  made  no 
settlement  on  his  wife  (A),  and  that  too  against  a  pur- 
chaser for  a  valuable  consideration  from  the  husband's 
assignees  (t),  or  against  the  husband's  assignees  for 
value  (A);  also  where  the  fund  was  small  and  barely 
afforded  provision  for  the  wife  and  children  (/) ;  or  where 
the  husband  has  been  guilty  of  misconduct,  as  of  having 
deserted  or  cruelly  treated  his  wife  and  not  afforded  her 


(^)  14  Sim.  675.  See  also  Re 
Merriman'i  Trust,  10  W.  R.  334 ; 
Smith  V.  Smith,  8  Giff.  121.  It 
has  always  been  asnal  to  have  re- 
gard to  the  amonnt  of  the  wife's 
fortune  appropriated  by  the  has- 
band.  Bond  y.  Simmons^  3  Atk. 
20 ;  Green  v.  Otte,  1  Sim.  &  Stu. 
260. 

(A)  Francis    v.    Brooking,   19 


Beay.  347;  Scott  y.  Spashett,  3 
Mac.  &  G.  699. 

(i)  Ibid. 

(A)  Marshall  r.  Fomler,  16  Beay. 
249;  Be  Welchman,  I  Giff.  31; 
Buncombe  y.  Oreenacre,  29  Boay. 
678. 

(0  Be  Kincaid's  Trvsts,  16  Jar. 
106;  1  Drew.  326;  Be  Hooper's 
Trusts,  6  W.  R.  824. 
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means  of  support  (wi);  or  where  the  husband  has  rec5eived  wife's  equity 
part  of  the  fund  (it).  uent. 

A  question  was  once  raised  whether  a  wife  is  entitled  where  the  wue 
to  a  settlement  out  of  an  equitable  interest  given  to  her  for  estate. 
her  life  onlj^  to  which  her  husband  is  entitled  in  her  right. 

Thus  in  Elliott  v.  Cordell  (o),  Sir  John  Leach  decided 
that  where  a  legacy  of  stock  to  a  married  woman  was  only 
for  her  lifcy  and  where  she  and  her  husband  had  joined  in 
a  sale  of  it,  the  purchaser  was  not  compellable  to  allow 
the  wife  the  benefit  of  a  settlement;  saying  that  "  it  was 
true  that  if  the  husband  deserted  his  wife,  or  failed  to  per- 
form the  obligation  of  maintaining  her,  the  Court  would 
apply  any  equitable  interest  which  he  retained  for  the  life 
of  the  wife  either  wholly  or  in  part  for  the  maintenance  of 
the  wife ;  and  if  the  husband  became  bankrupt,  or  took 
the  benefit  of  the  Insolvent  Debtors'  Act,  the  Court  would 
&sten  the  same  obligation  upon  the  general  assignee; 
but  the  same  principle  did  not  necessarily  apply  to  a  par- 
ticular assignee  for  a  valuable  consideration,  who  purchased 
this  interest  when  the  husband  was  maintaining  the  wife, 
and  before  circumstances  had  raised  any  present  equity  in 
this  property  for  the  wife." 

The  reasoning  of  Sir  John  Leach  in  this  case  is,  per- 
haps, not  marked  by  his  wonted  perspicuity ;  but  the  dis- 
tinction which  he  somewhat  doubtfully  (/?)  draws  between 
the  case  of  a  general,  and  that  of  a  particular  assignee, 
was  sanctioned  in  Stanton  v.  Hall  (y),  by  Lord  Chan- 
cellor Brougham,  who,  however,  appears  to  have  regretted 

(m)  Bunkley  r»  Xhtnkley,  2  De  Beav.  588 ;  Be  Ibrd,  82  Bear.  621. 

G.,  M.  &  G.  390;  CHlchrUt  v.  Gates,  (n)  Scott  y,  Spashett,  uH  sup.; 

1  De  G.  &  Sm.  188 ;  In  re  Cutler,  Ward  v.  Yates,  1  Dr.  &  Sm.  80. 

14  Beav.  220 ;  Oent  v.  SarrU,  10  (o)  6  Mad.  149. 

Haro,  383;  Layton  t.  Layton,  1  (^)  His  langpiage  in  the  report 

Sm.  &  G.  179 ;  Re  Disney,  2  Jnr.,  betrays  more  than  hesitation. 

N.  S.  206;  Koeher  t.  SturgU,  22  (g)  2  Rnss.  &  Myl.  176. 
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wipe's  equity  that  the  equity  to  a  settlement  should  have  been  allowed 

TO  A  SETTLE* 

ME  NT.        ^n  o.ny  case  against  a  bon&  fide  particular  assignee.     Had 

the  question  been  open,  Lord  Brougham  would  evidently 

have  rejected  the  wife's  claim  in  such  a  case,  whether  her 

interest  in  the  fund  was  absolute  or  for  life.     But  in 

oranintcrMtM-    StantoTi   V.  Hally  hc   had  only  to   consider  a  married 

cared  to  her  for 

her  huBb«id'»  life,  womau's  claim  where  an  annuity  was  made  payable  to 

her,  not  for  her  own  life,  but  during  her  husband's  life. 
And  upon  the  principle  that  the  husband,  by  maintaining 
his  wife,  becomes,  as  it  were,  a  purchaser  of  any  interest 
secured  to  her  for  her  own  life,  or  for  the  life  of  her 
husband.  Lord  Brougham  held  that  the  point  was  governed 
by  the  decision  of  Sir  John  Leach  in  Elliott  v.  Cordell, 
and  decreed  that  a  particular  assignee  for  value  was  not 
bound  t-o  make  any  provision  for  the  wife  (r). 

And  it  is  now  decided  that  as  long  as  the  husband  main- 
tains her  she  is  not  entitled  to  any  such  settlement  (*), 
but  that  she  becomes  so  entitled  if  her  husband  fails  to 
maintain  her,  as  by  deserting  her  (^),  or  by  becoming 
bankrupt  or  insolvent  (u). 

The  only  exception  to  this  principle  is,  it  seems,  where 
the  husband  has  previously  to  his  desertion  or  insolvency 
assigned  the  property  for  value.  This  distinction  was  finally 
established- by  Vice-Chancellor  Turner,  upon  an  elaborate 
review  of  the  authorities,  in  Tidd  v.  Lister  (x),  the  decision 
in  which  case  Lord  Cranworth,  C,  refused  to  disturb  on 
appeal  (y ). 

(r)  See  Lumh  y.  Milnes,  6  Ves.  (t)  Qilchrigt  v.  CatoTf  1  De  G. 

617;  also  same  case  noticed  in  a  note  &  Sm.  188. 

to  the  report  of  Stanton  y.  Hally  (m)  Brown  y.  Clark,  3  Yes.  166 

2  Rass.  &  Mjl.  182,  where  likewise  Lumh   y.    Milnes,    6    Yes.    517 

are  cited  Brown  y.  Clarkf  3  Yes.  Wright  y.  MorUy,  11   Yes.    12 

166,  and  Jaeoht  y.  Amyatty  1  Mad.  Jacoht  y.  Amy  ait,  1  Mad.  376,  n. 

376,  n.  Squires  y.  Ashford,  28  BcaY.  132. 

(«)  Vavghan  y.  Btick,  13  Sim.  {w)  10  Hare,  140. 

404;   Wilkinson  y.   Charlesworth  (y)  See  3  De  G.,  M.  &  G.  867> 

and Marsaeky,Lygter,lO'Bc&y.d2i,  870;  also  Durham  v.  Crackles,  11 
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But  even  is  the  case  of  a  particular  assignee  for  value^  wipe's  equity 
if  the  husband^  at  the  time  of  the  assignment  of  his  wile's        ment. 
life  interest,  was  not  maintaining  her,  the  equity  for  a  when  the  equi^ 
settlement  will  hold.     If,  on  the  other  hand,  the  husband  hefiife  tntereit  m 
was  mamtammg  her  at  the  time  of  the  assignment,  but  lonMigaee. 
afterwards  failed  in  the  performance  of  that  dutj,  the 
equity  will  not  hold;  because  the  assignee  who  became 
a  purchaser  bon&  fide  when  the  husband  and  wife  were 
living  together,  ought  not  to  suffer  on  account  of  any 
subsequent  difference  arising  between  the  married  par- 
ties (z). 

When,  indeed,  the  husband  becomes  bankrupt  or  insol-  AgaiMtagenem 
vent,  his  general  or  official  assignee  must  allow  the  wife's 
equity ;  because,  in  such  a  case,  the  husband's  inability  to 
maintain  her  is  established  rebus  ipsis  et  factis.  And, 
accordingly,  in  Sturgis  v.  Champneys  {a)  the  equity  was 
enforced  out  of  the  wife's  life  estate  against  an  official 
assignee,  apparently  without  objection  on  that  head, 
although  other  points  in  the  case  were  disputed. 

But  when  the  question  is  with  the  husband  himself,  it  ab  agniiut  the 

hiubnnd  h^fnf^lf, 

would  seem  that  the  allowance  of  the  equity  will  turn 
upon  the  fact,  whether  he  is  or  is  not  adequately  main- 
taining his  wife  at  the  time  of  her  demand  (&)• 

By  the  decision  in  Stiff e  v.  £verttt{c),  the  assignment 
of  a  wife's  life  interest  in  a  fimd  not  settled  to  her  separate 
use  cannot  be  upheld  beyond  the  period  of  coverture. 
The  act  of  20  &  21  Vict.  c.  57  (Malins'  Act),  however. 


W.  R.  138 ;  Be  Ihiffy**  Trust,  28  (a)  5  Myl.  &  Cr.  97. 
Beav.  386.  (ft)   The  law   of  "  equity  to   a 
(«)  And    this,  too,  though   the  settlement"  is  most  carefully  ex- 
wife's  interest  was  at  the  time  of  pounded  in  the  notes  to  Murray  y^ 
the  assignment  reyersionary ;  Life  Eliiank,  1  Wh.  &  Tn.  L.  C. 
Association  of  Scotland  y.  Siddal,  ic)  1  M.  &  C.  37. 
8  De  G.,  F.  &  J.  271. 
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wipe's  equity 
to  a  settle- 
MENT. 

Wife  maj  oonaent 
to  waive  bar 
•qaitjr. 


The  Ooart  will 
not  take  the  con- 
sent of  an  Infant 
feme  coTerte. 

Cafe  of  a  female 
ward  of  court. 


Where  wife's  con- 
sent has  been  al- 
ready taken. 


Antennptlal 
property. 


provides  for  the  assignment,  under  certain  circumstances^ 
of  the  whole  of  such  an  interest. 

As  before  observed  (rf),  the  Court  will  not  act  upon  a 
married  woman's  surrender  of  her  survivorship;  because 
that  is  her  legal  right,  which,  during  the  coverture,  cannot 
be  parted  with.  But  her  equity  to  a  settlement  is  not  a 
legal  right,  but  a  creature  of  the  Court  of  Chancery,  which 
allows  it  to  be  waived  by  the  wife,  for  whose  sole  benefit  it 
has  been  established.  When,  therefore,  the  wife  consents 
to  a  transfer  of  the  fund,  she  is  held  to  have  waived  her 
equity  to  a  settlement.  But  her  consent  must  be  formally 
taken  upon  her  examination  in  court,  apart  firom  her  hus- 
band, or  under  commission  issuing  firom  the  court  (&).  A 
wife  is  not  entitled  to  a  settlement,  nor  can  she  waive  her 
equity  to  a  settlement,  of  reversionary  property  (/). 

The  Court,  however,  will  not  take  the  consent  of  an 
in&nt  feme  coverte(^).  And  in  a  case  where  the  wife 
was  a  ward  of  Chancery,  and  the  husband,  after  being 
committed  for  a  contempt  in  marrjdng  her,  was  liberated 
on  undertaking  to  make  a  specified  settlement,  the  Court 
would  not  afterwards  allow  the  wife  to  waive  it  (A). 

Where  the  wife's  consent  has  been  already  given 
upon  her  examination  before  another  competent  tribunal, 
she  need  not,  it  would  appear,  be  examined  again  in 
Chancery  (i ). 

This  equity  attaches  to  property  to  which  the  wife  became 


(<f )  Supra,  p.  59  ;  and  see  p.  64, 
note  (jg[),  where  Sir  W.  Grant  ex- 
plains the  distinction  between  wair- 
ing  survivorship,  and  waiving  an 
equity  to  a  settlement. 

{e)  1  Dan.  Cha.  Prac.  95  j  Seton 
on  Decrees,  657. 

(/)  Oshom  T.  Morgan,  9  Hare, 
432 ;  Box  y.  Jackson,  1  Dm.  482 ; 
bat  see  20  &  21  Vict.  c.  57,  in  App. 


ig)  Stubbs  T.  Sargon,  2  Bear. 
596 ;  Abraham  v.  Kewcombe,  12 
Sim.  566,  overroling  OuUin  y.  ChU- 
lin,  7  Sim.  236. 

(h)  Stackpole  Y.  Beaumont,  3 
Vcs.  89.  See  Ball  v.  CouUa,  I  V. 
&  B.  300. 

(i)  Campbell  y.  Freneh,  3  Ves. 
821;  May  y.  Roper^  4  Sim.  360, 
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entitled  before,  as  well  as  to  that  to  which  she  becomes  wipers  equity 

^.1     3       j\  •  / 1  \  TO  A  SETTLE- 

entitled  after,  mamage(A).  mbnt. 


A  debt  due  to  a  man  in  right  of  his  wife  (t.  e,  her  chose  ^^^, 
in  action)  cannot  be  set  ofPin  an  action  against  him  on  his 
bond  (/).     K^or  can  a  debt  due  by  the  husband  be  set  off 
against  an  action  by  him  and  his  wife  for  the  recovery  of 
her  chose  in  action  (w). 

Where  the  sum  belonging  to  the  wife  is  under  200/.  (n),  2^*^200/ *S?tiie 
or  produces  less  than  10/.  a  year,  the  practice  of  the  Court  ^i'^J^^'^^ 
is  to  dispense  with  the  wife's  consent,  and  to  order  the 
amount  to  be  paid  at  once  to  the  husband,  on  its  being 
made  to  appear  that  it  is  not  affected  by  any  settlement  or 
agreement  for  a  settlement  (o).  And  the  same  course  is 
pursued  where  an  unmarried  woman  is  to  receive  money 
or  stock  under  such  amounts,  and  marries  before  payment 
or  transfer  (/?). 

While  the  amount  of  the  fund  is  unascertained,  the  cowent  win  not 

'  be  taken  till  the 

Court  wiU  not  accept  the  wife's  consent;  because  the  JJJS'hia'^b^n 
amount  is  so  material  an  element  for  her  consideration,  ■«*'^**^«*- 
that  she  ought  to  be  precisely  informed  of  it  before  being 
allowed  to  conclude  herself.  Thus,  in  Sperling  v.  Roch" 
fort  {q)y  Lord  Eldon  said,  liiat  till  the  Court  could  state 
the  precise  sum  to  be  passed  away,  "  it  would  not  address 
to  the  wife  any  question,  or  speculate  upon  what  might 
be  her  inclination."  This  seems  scarcely  to  apply  where 
a  known  fund  is  merely  liable  to  diminution;  as,  for  ex- 


(A)  Barrow  v.  Barrow,  18  Beav. 
529. 

(Z)  Bull.  N.  P.  179 ;  Carr  v. 
Taylor,  10  Ves.  578. 

(w)  Carr  v.  Taylor,  nH  sitp. 

(»)  The  standard  in  Lord  Thur- 
loVs  time  was  lOOl. ;  Bourdillon  y. 
Adair,  3  Bro.  C.  C.  237.  In  Lord 
LoDghborongh'a  it  had  become  200Z. 


Blibank  t.  Montolieu,  6  Ves.  742,  n. 

{o)  See  Cons.  Ord.  of  Court  of 
Chancery,  1. 1,  and  the  notes  thereto 
in  Morgan's  Chancery  Acts,  366. 
See  also  Seton,  660. 

(^)  Cons.  Ord.  L  2,  8. 

(fl)  8  Ves.  180.  See  also  Mo»9 
y.  Btmlop,  Johns.  490;  Anon.,  6 
Jur.,  N.  S.  1124. 
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WIFE'S  EQUITY  ample^  where  costs  are  to  be  paid  out  of  it.     And  in  such 

MENT.    '  ^  c^'Se  the  wife's  consent  has  been  taken  (r). 
Keccflsityofahow-      This  much  of  the  wife's  consent  to  waive  her  equity, 
is  not  affected  by    A  word  or  two  must  bc  scdd  of  the  evidence  which  the 

settlement* 

Court  requires  in  all  cases,  whatever  may  be  the  amount 
of  the  fimd,  to  show  that  it  is  not  tied  up  by  a  settlement 
or  agreement  for  a  settlement.  In  Rose  v.  Rolls  (s)  it  was 
held  by  Lord  Langdale,  that  on  an  application  for  payment 
out  of  Coyrt  of  money  belonging  to  a  feme  coverte,  it  must 
either  appear  that  there  has  been  no  settlement  or  agree- 
ment for  a  settlement;  or,  if  any  settlement  exist,  it  must 
be  produced,  to  enable  the  Court  to  judge  whether  it  affects 
the  fimd  in  question.  It  is  not  sufficient  to  make  affidavit 
that  the  particular  fund  is  not  the  subject  of  any  settle- 
ment. '^  If,"  said  his  Lordship,  **  any  settlement  existed, 
the  petitioners  were  not  competent  judges  of  its  effect. 
Many  instances  had  occurred  in  which  parties  had  by  affi- 
davit represented  that  a  settlement  did  not  affect  the  pro- 
perty in  question,  yet  on  inspection  of  the  settlement  it 
turned  out  to  be  quite  the  reverse." 

In  another  case  on  this  point,  Britten  v.  Britten  (f),  the 
same  eminent  judge  decided  that  an  affidavit  simply  that 
the  fund  is  not  settled  is  insufficient.  It  must  be  shown 
either  that  there  is  no  settlement,  or  what  the  settlement 
is.     In  so  ruling.  Lord  Langdale  observed : 

Caae  mentionefl  Experience  has  shown  the  utility  of  th  at  rule.    An  instance  occurred 

in  this  Court,  where,  upon  the  occasion  of  a  large  trust  fund  becoming 
divisible,  applications  were  made  for  payment  of  four  several  sums  of" 
10,000Z.  each  to  the  husbands  of  married  women  on  affidavits  that 
those  sums  respectively  had  not  been  settled.  I  reAised  to  make  the 
orders;  and  afterwards,  on  production  of  the  settlements,  it  was  found 
that  every  one  of  them  included  the  large  sums  thus  improperly  asked 
to  be  paid  to  the  husbands  {u), 

(r)  Packer  y.  Packer,  I  Coll.  91 ;  (<)  1  Beav.  270. 

MusgroveY.Flood, I  Jur.,N.  S.  1086;  (t)  9  Beav.  1 43. 

Roherti  v.  Qfllctt,  I  Sm.  &  G.  186.  (w)  For  the  forms  sec  Mr.  Bear 


by  Lord  LangtUileb 
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Fonnerly  an  order  for  payment  out  of  Court  of  money  wipe'b  bquity 
the  property  of  a  married  woman  could  not  generally  be        mbnt. 
obtained  by  decree  at  the  hearing ;  but  a  petition  for  that  Manner  of  pay. 
purpose  had  to  be  presented^  which  came  on  to  be  heard  out  oi  court. 
either  tc^ther  with  the  cause  on  further  directions;  or 
might  have  been  presented  after  the  decree  had  been  made 
and  the  fund  thereby  carried  over  to  the  account  of  the 
husband  and  wife  (x).     But  now,  where  the  wife  appears 
to  consent^  the  Court  will  order  payment  out  either  at  the 
hearing  or  on  further  consideration  (y). 

Where  the  marriafi^e  has  been  entered  into  under  a  whwetheparue* 

^°  ^  manyinghada 

foreign  law,  the  parties  not  having  the  law  of  England  J^^JJ^^JJ^J. 
in  their  contemplation — ^the  equity  to  a  settlement  does 
not  arise;  that  equity  being  indigenous  to  the  law  of 
England.  For  where  a  contract  is  made  between  persons 
domiciled  in  a  foreign  country,  and  in  a  form  known  to 
the  laws  of  that  country,  the  Court,  in  administering  the 
rights  of  parties  under  it,  will  give  it  the  same  con- 
struction and  effect  as  the  foreign  law  would  have  given 
to  it.  If,  therefore,  a  domiciled  Scotchman  would  in 
Scotland  be  held  entitled,  by  virtue  of  a  marriage  contract 
executed  there  and  in  the  Scotch  form,  to  receive  what- 
ever property  accrued  during  coverture  to  his  wife,  the 
Court  of  Chancery  would  enforce  his  right  as  against  any 
such  property  coming  within  its  jurisdiction;  and  would 
not,  in  opposition  to  the  provisions  of  the  contract,  raise 
an  equity  for  a  settlement  in  favour  of  the  wife  (z).     The 

Tan*B  note  appended  to  this  case ;  The  comt  nsoallj  acts  on  that  as- 

also  Dan.  Ch.  Pr.,  rol.  iii.     When  snranoe. 

the  settlement  is  produced,  the  ordi-  (d?)  Campbell  v.  Harding,  6  Sim. 

nary  conrse  is  for  coonsel  to  state  288. 

that  he  has  read  it,  and  that  it  does  (y)  13  &  14  Vict.  c.  36,  s.  28. 

not  affect  the  fnnd    in    qnestion.  (z)  Anstruther  t.  Adair,  2  Myl. 


&  Kee.  513. 


H.W. 
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wife's  equity  decision  of  tUs  point  by  Lord  Brougham  lias  been  ad- 
MBNT.        verted  to  bj  Lord  Cottenliam  in  the  following  terms : — 

It  was  decided,  and  most  properly  decided,  by  Lord  Broagham  in 
Anstruther  v.  Adair^  that  the  settlement  being  executed  in  Scotland 
between  Scotch  parties,  it  must  be  dealt  with  according  to  the  law  of 
Scotland ;  and  that  you  cannot  apply  the  equities  of  the  English  law, 
between  parties  living  in  Scotland,  and  who  never  had  those  equities 
in  their  contemplation  (a). 

In  the  case  of  Sawyer  v.  Shute  (J),  where  the  husband 
and  wife  were  apparently  both  domiciled  in  Prussia^  the 
%  Deputy  Remembrancer  of  the  Court  of  Exchequer  reported 

a  sum  as  due  to  the  wife.  Upon  a  reference  to  the  Master, 
it  appeared  that  by  the  laws  of  Prussia  all  personalty  ac- 
cruing to  the  wife  during  the  coverture  vested  absolutely 
in  the  husband ;  to  whom  accordingly  the  Court  ordered 
the  whole  fund  to  be  paid.  This  case  scarcely  warrants 
the  doctrine  stated  in  Roper  (c),  that  *^  when  the  wife  is 
the  subject  of  a  foreign  state,  by  the  law  of  which  her  hus- 
band would  be  entitled  to  receive  the  whole  of  her  property 
without  making  any  provision  for  her,  the  Court  will  dis- 
pense with  a  settlement."  But  in  a  case  in  Mr.  Jacob's 
Reports  (rf )  the  point  is  thus  put :  "  The  parties  were 
subjects  of  Denmark,  and  an  affidavit  was  produced, 
stating  that  by  the  Danish  law  the  husband  was  entitled 
to  receive  the  property  of  his  wife  without  making  a 
settlement  upon  her."  The  Master  of  the  Rolls  (Sir 
Thomas  Plumer)  ordered  the  whole  to  be  paid  to  the 
husband.  For  aught  appearing  in  this  report,  the  parties 
might,  or  might  not,  have  had  their  domicile  in  Denmark. 

(a)  Marquis  of  Breadalbane  v.  contemplation,    though    thej    are 

MarquU  of  Chandos,  2  MjL  &  Cr.  united  in  Scotland. 
738.    As  to  the  result  of  a  Gretna  (^)  1  Anstr.  63. 

Green   marriage    between    parties         (e)  1  Rop.  265. 
haying   an  English  domicile,  qn.  (<2 )  Dues  v.  Smith,  Jac.  544. 

They  have  the  law  of  England  in 
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The  case  is  rested  on  the  cireiunstance  of  their  beini?  sub-  wipe's  equity 

-  .  ,  .  TO  A  SETTLE- 

jects  of — that  is,  owing  allegiance  to— the  Crown  of  Den-  ment. 
mark.  Now,  allegiance  and  domicile  are  things  indepen- 
dent of  each  other.  And  if  we  suppose  two  subjects  of 
France  coming  hither  animo  remanendi,  acquiring  an 
English  domicile,  and  then  intermarrying — the  wife,  al- 
though still  a  subject  of  France,  would,  by  reason  of  this 
adoption  of  an  English  domicile,  be  entitled  to  a  provision 
out  of  her  equitable  chose  in  action.  The  question,  there- 
fore, does  not  appear  to  turn  on  allegiance,  but  on  domicile; 
and  on  domicile,  as  evidencing  intention,  of  which  the 
accidental  &ct  of  allegiance  gives  no  indication. 

This  view  of  the  matter  is  strongly  confirmed  by  the 
case  of  Duncan  v.  Campbell  {e),  where  Sir  L.  Shadwell 
held  that  a  deed  made  between  parties,  some  of  whom 
were  domiciled  in  Scotland,  and  some  in  England,  was 
to  be  construed  so  far  as  it  concerned  the  Scotch  parties 
according  to  Scotch  law;  and  so  &r  as  it  concerned 
the  English  parties  according^  to  English  law.  All  the 
parties  were  apparently  Scotch  by  origin,  and  before  the 
union  would  have  been  subjects  of  the  Scottish  Crown. 
But  inasmuch  as  certain  of  them  had  relinquished  their 
Scotch  domicile,  and  adopted  an  English  domicile,  they 
were  in  the  transaction  in  question  held  to  have  the  Eng- 
lish, and  not  the  Scotch,  law  in  their  contemplation. 

If,  therefore,  a  wife  is  domiciled  in  a  foreign  country  where  wife 

.  .  "^     domiciled  abroad. 

where  there  is  by  law  no  equity  to  a  settlement,  her  con- 
sent is  not  necessary  to  the  payment  of  a  sum  to  the 
husband  {/) ;  and  where  legacies  were  bequeathed  to  mar- 


{e)  12  Sim.  616.  613;    IkfCormich   v.    Qamett,   6 

(/)  See    Sawyer    y.    Shuie,    1  De  G.,  M.  &  G  278;  also  HUoh- 

Anstr.  63;  Campbell  t.  French,  3  eook  r.  Olendinen,  12  Beay.  634; 

Yes.  321 ;  DtiesY.  Smith,  Jac.  544;  and     compare     Sehwahacher     y. 

Arutruther  y.  Adair,  2  M.  &  K.  Becker,  2  Sm.  &  G.  App.  4. 
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wipe's  equity  ried  Frenchwomen,  they  were  ordered  to  be  paid  to  them 
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and  not  their  husbands  (y). 


MENT. 


the  children  are 
Included  In  the 
settlement. 


The  equity  1,  per.       The  children  of  the  marriage  have  no  inherent  equity 
SJ^whe^aiiow^,  to  »  Settlement  (h) :  but  when  a  settlement  is  made  under 

the  direction  of  the  Court,  their  interests  are  included. 
If,  however,  the  wife  die  without  having  taken  the  neces- 
sary steps  to  secure  a  settlement,  her  children  have  no 
claim;  for  they  can  get  nothing  except  through  her 
instrumentality.  Something  therefore  must  have  been 
done  by  her  to  show  that  her  equity  was  claimed  in  her 
lifetime ;  and  if  this  appear,  it  will  enure  to  the  benefit 
of  her  children.  A  decree  or  order  for  a  settlement  is 
always  held  sufficient  for  this  purpose;  but  the  mere 
filing  of  a  bill  in  an  administration  suit,  in  which  a 
married  woman  being  a  legatee  is  one  of  the  defendants, 
will  not  have  the  effect  of  making  her  equity  to  a  settle- 
ment attach,  so  as  that  upon  her  death  the  children  may 
claim.  This  was  decided  in  De  La  Garde  v.  Lempriere  ( t), 
in  which  Lord  Langda^  made  the  following  instructive 
remarks : — 

I  conceive  it  to  be  settled  that  if  there  be  a  decree  for  a  settlement 
upon  the  wife,  the  children  are  entitled  to  the  benefit  of  it ;  although 
the  wife  may  have  died  before  any  proposal  for  a  settlement  was 
carried  before  the  Master.  In  this  case  the  wife  filed  no  bill  claiming 
a  settlement,  and  she  died  before  any  order  for  a  settlement  was  made. 
In  Scriven  v.  Tapley  (ft),  the  child  after  the  death  of  her  mother  filed 
a  bill  for  a  settlement ;  and  it  was  decreed  by  Sir  Thomas  Clarke  at 
the  Rolls ;  but,  as  to  that  part,  the  decree  was  reversed  by  Lord 
Northington.  And  in  the  case  of  Lloyd  v.  Williams  (Q,  Sir  Thomas 
Plamer,  aiter  a  careful  examination  of  all  the  authorities,  said  that  no 
case  had  trenched  upon  Scriven  v.  Tapley.  This  case,  therefore,  would 


Remarks  of  Lord 
LttQgdale. 


(ff)  Sutherland  t.  Young,  6 
L.  T.,  N.  S.  738  (M.  R.). 

(h)  Murray  t.  Lard  Mibank, 
10  Ves.  84  J  Lloyd  y.  Williami,  1 
Mad.  460;  lie  Walker^  L.  &  G.  t. 
Sngd.  299;  Hodgens  y.  Hbdyens, 


4  a.  &  F.  323 ;  11  BU.  62.  Bat 
see  Johnson  y.  Johnson,  1  J.  &  W. 
472. 

(i)  6  Beay.  344. 

(k)  Ambl.  509;  2  Eden,  337. 

(Z)  1  Mad.  460. 
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be  very  clear  if  it  were  not  for  the  case  of  Steinmetz  v.  Halthin  (m).  wipp/s  equity 

A  SETTL 
MBNT.' 


But  that  case  stands  alone ;  and  appears  to  me  contrary  to  the  pre-    """^  ^  settle. 


viouslj  existing  rules  on  this  subject.  In  all  cases  the  equity  of  the  ~ 
"wife  is  personal ;  and  it  arises  upon  the  vesting  of  the  legacy  in  her. 
It  may  be  defeated  by  a  voluntary  payment  of  the  executors  to  her 
husband,  who  has  a  legal  right  to  receive  it  and  give  a  discharge  for 
it  If  the  payment  is  to  be  made  through  the  medium  of  the  Court, 
her  equity  will  be  enforced  if  she  desires  it,  but  not  otherwise.  She 
may  abandon  it;  in  which  case  her  children  can  claim  nothing.  Her 
equity  and  the  equity  of  the  children  are  treated  as  one  equity,  to  be 
enforced  or  not,  at  her  option.  It  is  true  that  after  the  filing  of  the 
bill  the  discretion  which  the  trustee  or  executor  had  to  pay  the  wife's 
legacy  to  the  husband  is  greatly  altered.  The  filing  of  the  bill  has, 
it  is  said,  made  the  Conrt  the  trustee ;  and  if  the  wife  be  living,  the 
Court  will  not  pay  her  legacy  to  her  husband  if  she  desires  a  settle- 
ment, or  unless  she  waives  it ;  but  when  death  has  made  any  option 
on  her  part  impossible — when  nothing  has  occurred  from  which  it 
can  be  concluded  that  she  has  made  an  option, — there  seems  to  be  no 
reason  why  the  legal  right  of  the  husband  should  not  prevail. 

But  aIthouQ:li  the  proceedings  of  the  wife  may  be  said  when  the  equity 

o  r  r>  •'  hM  accrued,  the 

to  generate  the  children's  claim,'  she  cannot  waive  it  when  JJlSting"?deteat 
once  it  has  accrued ;  for,  as  Lord  Hardwicke  said,  in  an  3S^"^' 
anonymous  case    reported    in    Vesey,  "  The   wife  may 
give  up  her  own  interest,  but  no  one  can  consent  for  the 
children." 

Thus,  where  a  decree  was  obtained  in  the  wdfe's  life- 
time to  lay  proposals  before  the  Master  for  a  settlement, 
and  the  wife  at  that  stage  died,  the  children  were  held  to 
have  acquired  a  right  to  prosecute  their  claim ;  and  their 
mode  of  proceeding  was  held  to  be  by  supplemental 
biU  (n\ 

In  another  case(o),  a  married  woman,  entitled  to  a  legacy, 
appeared  by  her  counsel  at  the  hearing  of  the  cause,  and 

(m)  1  Glyn  &  J.  64.    In  this  Hare,  210. 

case  it  was  decided  that  the  chil-  (n)  Murray  v.  Lord  Elibank^ 

dren's  right  attached  on  the  mere  18  Yes.  1.    See  Rowe  v.  Jackson^ 

institntion  of  a  suit  relating  to  the  2  Dick.  604 ;  Qrwe%  v.  Clarke,  1 

trust  fond.    Bat  this  decision  was  Keen,  182. 

oTermled  in  Baker  v,  Bai/ldon,  8  (o)  Lloyd  v.  Mason,  5  Hare,  149. 
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WIFE'S  EQUITY  claimed  her  equity  to  a  settlement  out  of  the  fund.     The 

TO  A  SETTLE-  -fit  •     -i 

MENT.  legacy  was  directed  to  be  earned  to  the  separate  account 
of  the  husband  and  wife.  The  husband  being  bankrupt, 
his  assignee  sold  his  interest  in  the  legacy.  The  solicitors 
for  the  purchasers  and  the  wife,  however,  agreed  to  refer 
her  claim  to  their  counsel,  who  determined  that  she  ought 
to  have  a  moiety  of  the  fund,  subject  to  costs.  But  before 
any  further  steps  were  taken  she  died  leaving  children. 
Vice-Chancellor  "Wigram  held,  that  by  what  had  been 
done  while  the  wife  was  alive,  a  right  had  accrued  by 
which  the  parties  were  bound ;  and  consequently  that  upon 
the  death  of  the  wife  the  children  were  entitled  to  the 
portion  which  was  to  have  been  settled. 

And  in  another  case,  a  married  woman  established 
her  right  to  a  settlement  against  her  husband's  assignees^ 
to  the  extent  of  one-half  of  the  ftind ;  and  it  was  held  by 
Lord  Langdale  that  she  covlA  not  afterwards  waive  the 
making  of  the  settlement  so  as  to  defeat  the  rights  of  her 
children  (/>). 

But  if  a  married  woman  dies  without  having  obtained  a 

decree  for  a  settlement  out  of  a  fund,  though  her  bill  may 

have  been  filed,  her  children  cannot  enforce  the  settlement 

by  supplemental  bill  (y). 

A  decree  for  a  A  dccrcc  or  ordcr  for  a  settlement,  in  fact,  always  con- 

settlemeM  always  .  ^  .  « 

SSSSi^^fTh?*    templates  the  interests  of  the  children  as  well  as  those  of 

the  wife;  and  if,  by  any  slip,  it  should  omit  express 
mention  of  the  children,  they  will  not  be  allowed  to  suffer 
on  that  account.      Thus,  by  the    decree  in   Grove  v. 

(/»)  Whittem  y.  Sawyer,  1  Bea.  riage ;"  adhering  afterwards  to  this 

698.    The  report  is  simply,  that  *'  it  opinion,  notwithstanding  he  had  had 

was  arranged  that  half  the  fond  his  attention  directed  to  Barker  t. 

should  be  conceded  by  the  assig-  Lea,  6  Mad.  830. 

nees.''    Lord  Langdale   "  thought  (q)  WaUaee  v.  Auldjo^  2  Dr.  & 

that  the  agreement  ennred  for  the  Sm.  216 ;  1  De  G.,  J.  &  S.  643. 
benefit  of  the  children  of  the  mar- 


Intereett  of  the 
children. 
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Clarke  (r),  it  was  referred  to  the  Master  to  approve  of  a  wipe's  equity 

TO  A  SETTLE* 

settlement  to  be  made  on  a  married  woman^  without  more.  ment. 
No  question  had  been  raised  at  the  bearings  as  to  her 
children ;  and  before  any  proposals  were  laid  before  the 
Master  she  died.  It  was  held  by  Lord  Langdale  that 
the  decree^  though  silent  as  to  children^  enured  for  their 
benefit. 

In  this  case  hia  Lordship  expressed  his  concurrence 
with  the  opinion  delivered  by  Sir  Thomas  Plumer,  M.  R., 
in  Johnson  v.  Johnson  {s\  that  it  was  '^  the  constant  rule 
of  the  Court  to  embrace  the  interest  of  the  children  in  all 
such  decrees."  But  where  the  children  have  been  omitted 
in  the  settlement  directed  by  the  Courts  the  omission^  if  it 
has  been  long  acquiesced  in^  will  not  be  supplied  after  the 
wife's  death  (^). 

Some  of  these  decisions  may  seem^  at  first,  not  easy  to  ciweof /'wmmtt. 
reconcile  with  Fennerv.  Taylor  {u)^  a  case  in  which  Lord 
Chancellor  Brougham,  reversing  a  decision  of  Sir  John 
Leach,  held  that  where  a  husband  had  signed  a  memoran- 
dum after  marriage,  agreeing  to  secure  half  his  wife's  pro- 
perty (consisting  of  a  ftmd  in  court)  to  herself,  it  was  com- 
petent for  her  to  waive  this  agreement ;  and  that  any  benefit 
which  her  children  might  have  taken  under  it,  was  de- 
feated by  such  waiver.  But  there  were  circumstances  in 
that  case  deserving  of  particular  attention ;  for,  in  the  first 
place,  it  was  contended  that  the  agreement  was  voluntary; 
and  secondly,  the  precise  question  had  been  previously  de- 
cided by  Sir  W.  Grant  upon  this  very  memorandum ;  for 
on  the  8th  of  July,  1813,  that  eminent  judge  had  ordered 
a  legacy  of  3,000/.  belonging  to  the  wife,  to  be  paid  to  her 
husband  upon  an  affidavit  stating  that  there  was  no  settle- 

(r)  1  Keen,  132.  {t)  Johnson  v.  Johnson,  1  Jac.  & 

(*)  1  Jac.  &  W.  472.  W.  479. 

(fO  2  RnsB.  &  Myl.  190. 
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WIFE'S  EQUITY  mciit,  OT  afi^reemeiit  for  a  settlement,  unless  this  memoran- 
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ME  NT.        dum  were  to  be  considered  such.    Lord  Brougham  appears 

simply  to  have  followed  in  the  wake  of  Sir  W.  Grant.    But 

on  the  case  coming  again  before  Sir  John  Leach^  upon  a 

petition  for  another  portion  of  the  same  fund,  his  Honor, 

atler  expressing  his  compliance  with  the  Lord  Chancellor's 

decision^  stated : — 

That  the  reasons  on  which  he  had  formeijiy  come  to  a  different 
opinion  (to  which  he  still  felt  disposed  to  adhere),  i^peared  to  him 
to  be  of  considerable  weight,  and  he  thoaght  it  his  duty  to  re-state 
them.  In  his  view  of  the  case,  as  the  particular  form  of  the  settle- 
ment was  not  specified  in  the  memorandum,  a  court  of  equity,  if  it 
were  called  upon  to  execute  the  agreement,  would  direct  a  settlement 
to  be  made  in  the  ordinary  form  of  marriage  settlements,  and  the 
children,  consequently,  would  be  entitled  to  a  benefit  conformable  to 
the  usual  course  in  such  settlements.  Although  the  Lord  Chancellor 
and  Sir  W.  Grant  appeared  to  have  considered  that  the  agreement 
here  was  merely  voluntary,  it  amounted,  as  it  seemed  to  him,  to  a 
purchase  by  the  husband  of  the  wife^s  equity  to  a  settlement,  and 
therefore  could  not  be  regarded  as  a  merely  voluntary  instrument, 
lie  had  found  a  case  exactly  in  point.  Blots  v.  Lady  Hereford  (a;), 
where  it  was  expressly  laid  down,  that  under  such  circumstances  a 
husband  was  a  purchaser  of  his  wife's  equity  (y). 

In  Lloyd  v.  Williams  {z\  a  married  woman  was  entitled 
to  a  legacy.  Her  husband  being  bankrupt^  his  assignees 
entered  into  an  agreement  with  the  executor  to  take  only 
a  part  of  the  legacy^  and  a  settlement  was  to  be  made  of 
the  residue  on  the  wife  and  her  children.  No  settlement, 
however,  was  made.  The  wife  died.  Sir  Thomas  Plumer 
held,  that,  under  these  circumstances,  the  right  of  the 
children  had  become  effective. 
y>«[«  ."pme  of  Where  some  of  the  children  are  otherwise  provided  for, 

the  children  are  X'  ' 

vwSIot!''"*'      the  terms  of  the  settlement  may  be  varied  in  respect  of 

them ;  but  it  does  not  follow  that  they  are  to  be  altogether 


(a?)  2  Vem.  601. 

(y)  See  Baldwin  t.  Baldwin^  6 


De  G.  &  S.  319 ;  Lovett  t.  Lovett^ 
Johns.  118. 
(z)  1  Mad.  450. 
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shut  out.     Thus^  in  Grove  v.  Clarke  (a)y  Lord  Langdale  wife's  equity 

-  TO  A  SETTLE- 

observed —         ^     ,  ment. 

If  it  appeared  that  one  of  the  children  was  provided  for,  he  would 
not  say  that  that  circamstance  might  not  affect  the  terms  of  the  settle- 
ment as  to  that  child  ;  but  not  that  he  was  to  be  excluded. 

In  a  case  where  there  were  no  children  of  the  marriaire,  where  tb«re  are 

*^       no  children  nor 

and  the  wife  was  in  her  sixtieth  year— where  she  had  pro^wctoofany. 
indeed  for  years  been  living  apart  from  her  husband,  but 
subject  to  no  imputation  of  incontinence,  having  left  him 
in  consequence  of  ''unhappy  differences  and  incompati- 
bility of  tempers'  and  habits "  (J) ;  where  it  appeared, 
moreover,  that  in  this  state  of  separation  she  had,  without 
receiving  any  aid  from  her  husband,  meritoriously  sup- 
ported herself  by  keeping  a  school ;  where,  m  addition  to 
all  this,  it  was  shown  that  ''  her  health  had  lately  failed, 
that  the  number  of  her  pupils  had  decreased,  and  that 
she  consequently  had  not  the  means  of  maintaining  her- 
Beir'(^);  the  Court,  taking  all  these  circumstances  into 
consideration,  and  having  regard  to  the  fact  that  ''the 
husband  had  received  divers  considerable  sums  of  money 
in  her  right"  (J),  held  that  she  was  entitled  to  have  a 
certain  sum  of  stock  which  had  become  payable  to  her, 
*' divided,  and  paid,  as  to  one  moiety  thereof,  to  the  wife, 
for  her  separate  use,  upon  her  sole  receipt"  (c). 

The  particulars  of  this  case  have  been  more  fully  set  a  wife  who  leavct 

^  .  ri«  »  \  her  husband  with- 

out than  they  appear  in  Mr.  Smions  report  (d) ;  because  JJ„^^t  ^^tied 

it  is  not  to  be  assumed  that  a  wife  who  leaves  her  husband  ^  "**■  **"*^* 

on  the  frivolous  ground  of  "  incompatibility  of  temper  and 

habits,"  or  the  vague  and  indefinite   one  of  "unhappy 

differences "  (phrases  which,  in  courts  of  justice,  mean 

nothing),  is  entitled,  as  matter  of  right,  to   claim  the 

benefit  of  the  equity  now  under  consideration.     That 

(a)  1  Keen,  132.  (c)  The  terms  of  the  Master's 

(^)  The  terms  of  the  Master's      Report,  which  was  confirmed. 
Beport  {d)  Eedet  y.  Eede9t  11  Sim.  569. 
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WIFE'S  EQUITY  cquity  Is  Hot  dispciised  upon  the  principle  of  encouraging 
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iiBNT.  the  separation  oi  mamed  parties.  On  the  conteary^  the 
fact  of  separation  throws  upon  the  wife  the  burden  of 
showing  that  she  has  been  deserted  by  her  husband^  or 
that  he  is  unable  to  maintain  her,  or  that  his  misconduct 
has  compelled  her  to  quit  him.  Harshness  in  the  husband, 
austerity  of  temper,  rudeness  of  language,  sallies  of  passion, 
are  things  to  be  borne  by  the  wife ;  %iid  if  she  separate 
without  other  and  better  causes,  the  Court  will  not  allow 
to  her  alone  that  which  the  law  intends  for  the  support  of 
both  the  spouses.  It  will  not,  in  such  a  case,  give  the  in- 
come to  the  wife,  although  the  fund  may  perhaps  be  settled 
on  the  wife  and  the  chUdren;  for,  as  to  *^  unhappy  differ- 
ences,"  and  "  incompatibility  of  temper,"  in  the  marriage 
state.  Sir  "William  Scott  makes  some  remarks,  which  would 
not  be  out  of  place  in  a  court  of  equity.  "  When  people 
understand  that  they  must  live  together,  except  for  a  very 
few  reasons  known  to  the  law,  they  learn  to  soften,  by 
mutual  accommodation,  that  yoke  which  they  know  they 
cannot  shake  off;  they  become  good  husbands  and  good 
wives,  from  the  necessity  of  remaining  husbands  and  wives ; 
for  necessity  is  a  powerful  master  in  teaching  the  duties 
which  it  imposes.  If  it  were  once  understood  that  upon 
mutual  disgust  married  persons  might  be  legally  sepa- 
rated, many  couples,  who  now  pass  through  the  world 
with  mutual  comfort,  might  have  been,  at  this  moment, 
living  in  a  state  of  the  most  licentious  and  unreserved 
immorality"  (e). 

Now,  it  is  true  that  in  Eedes  v.  Eedes  it  did  not  appear 
that  the  husband  had  deserted  his  wife,  or  that  he  was 
unable  to  maintain  her,  or  that  his  misconduct  had  com- 
pelled her  to  quit  him.     But  there  was  a  concatenation  of 

{e)  Emn9  v.  Evans,  1  Hag.  Con.      row,  5  De  G.,  Mi  &  G.  782. 
RcD.  36.    And  see  Barrow  t.  Bar- 
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other  stronfic  circumstances  in  the  case,  upon  a  special  view  ^*»'«'8  equity 

°  ^      I-  IT  ^^  ^  8ETTI.E- 

of  which  the  Court  seems  to  have  proceeded^  rather  than        mbmt. 
on  the  foundation  of  any  general  rule. 

There  will  be  occasion  to  touch  upon  this  matter  again, 
and  to  cite  some  additional  authorities,  when  we  come  to 
consider  the  practice  of  courts  of  equity  upon  applications 
by  the  wife  for  separate  maintenance  (without  settlement), 
where  she  is  forced*  to  live  apart  from  her  husband  (f). 

Debts  incurred  by  a  woman  be&re  marriage  are,  pro  wife's  nnte- 

nuptial  debts. 

tanto^  a  bar  to  her  equity  to  a  settlement  (y). 

A  married  woman  who  was  entitled  to  a  share  of  the  wife  iiATing 

levied  A  flue. 

proceeds  of  real  estate  directed  to  be  sold^  and  joined  with 
her  husband  in  levying  a  fine  of  her  share^  was  held  to  be 
barred  of  her  equity  to  a  settlement  (A). 

It  need  scarcely  be  said  that  the  wife's  adultery  bars  her  wue'swiaitery. 
equity  to  a  settlement  (i),  unless  she  be  a  ward  of  Court, 
married  without  its  consent;  in  which  case  a  settlement 
will  be  decreed,  because  the  husband  (whatever  may  be 
the  measure  of  his  wife's  misconduct)  appears  himself 
before  the  Court  in  the  attitude  of  a  delinquent  (A).  But 
the  wife's  equity  has  been  allowed  where  both  she  and  her 
husband  were  living  in  adultery  (/). 

This  section  may  be  closed  with  some  remarks  upon  whether  this 
the  case  of  Sir  Edward  Turner,  determined  by  the  House  out  of  a  trust 
of  Lords,  in  1680,  and  often  cited,  as  decisive  of  a  question 
which  was  once  the  subject  of  much  professional  discus- 

(/)  See  "Orders  for  Wife's  Sepa-  Atk.  96 ;  Duncan  y.  CampheU,  12 

rate  Maintenance/'  next  section.  Sim.  616.    But  her  equity  has  been 

(jf)  Bonner  y.  Bonner ,  17  Beay.  allowed    under    pecaliar    circnm- 

86 ;  Parnar^l  y.  Jbr<2,  Law  Rep., 4  stances;    Be    Lefcin*8  lYuets,  20 

Ch.  247.  Beay.  378. 

(A)  May  y.  Boper,  4  Sim.  860.  (X)  Ball  y.  Couttt,  1    Ves.  & 

See  now  8  &  4  Will.  4,  c.  74,  s.  77.  Bea.  302. 

(i)  Oarr  v.  Eastdbrooke,  4  Ves.  (J)  Greedy    v.    Lavender,    13 

146;  Ball  y.  Montgomery,  2  Yes.  Beay.  62. 
jnn.  191 ;  Watkyne  y.  Watkyns,  2 
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wipe's  equity  sion,  namely^  whether  the  equity  of  a  wife  to  a  settlement, 

or  to  maintenance,  can  be  enforced,  where  the  subject- 


MENT. 


matter  of  Ktigation  consists  of  a  term  in  realty.  If,  in 
such  a  case,  the  wife's  title  be  legal,  she  has  undoubtedly 
no  claim ;  for  the  husband  may  assert  his  rights  at  law ; 
and  at  law  the  equity  of  the  wife  does  not  arise.  On  the 
other  hand,  if  her  title  be  equitahhy  the  rule,  it  is  said, 
ought  to  be  the  same;  for  in  dealing  with  estates  in  land, 
equity,  to  preserve  uniformity,  follows  the  law.  Thus,  a 
term  of  years  settled  upon  trust  for  the  wife,  without  any- 
thing to  show  that  it  is  intended  &r  her  separate  use,  is 
held  to  be  in  the  husband's  power  as  if  it  were  a  legal 
term ;  so  that  if  the  husband  assign  it,  the  assignee  is 
entitled  to  call  for  the  legal  estate,  and  a  court  of  equity 
will  assist  him  to  get  it  in.  But  the  disputed  question  re- 
mained— whether  equity  would  do  so,  without  securing, 
Bir  Edward  Qut  of  thc  cstatc,  a  provisiou  for  the  wife.     Sir  Edward 

Turner's  case  was  generally  supposed  to  have  negatived 
her  claim.  But  the  ground  of  this  opinion  is  doubtful,  to 
say  the  least;  for  there  is, in  &ct, nothing  tangible  to  show 
that  the  question  in  that  case  involved  this  equity  at  alL 
Lady  Turner  does  not  appear  to  have  prayed  it;  and  not 
a  word  about  it,  or  anything  like  it,  can  be  found  in  any 
part  of  the  proceedings  so  &r  as  they  can  now  be  dis- 
covered. The  real  controversy  in  the  case  was  one,  ap- 
parently, of  separate  use  ;  although  that  phrase  does  not 
occur  in  the  report  (r/i).  Of  the  original  decision,  by 
Lord  Nottingham,  in  the  Court  of  Chancery,  no  account 
remains  (n);  but  of  its  reversal,  by  the  House  of  Lords, 
we  have  the  following  notice  in  Vernon  (o). 
Memorandum. — That  about  MichaelmaB  last  it  was  adjudged,  in 

(m)  This  opinion  was  confirmed  (n)    The    Register    has    been 

by  an  inspection  made  by  Mr.  Mac-  searched,  bat  in  vain,  for  the  decree 

qaeen  of  the  inanascript  notes  taken  in  Turner  v.  Turner, 

hy  "»■  ^Tt\  NottiD^ham  upon  the  case,  (^)  1  Vcm.  7. 
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an  appeal  in  the  Hoase  of  Lords  in  the  case  of  Sir  Edward  Turner,  wife's  equity 
that  a  term  being  assigned  in  trust  for  a  feme,  by  her  former  husband,    *°  ^  settle- 

and  she  afterwards  intermarrying  with  the  late  Lord  Chief  Baron    ! 

Turner,  who  aliened  the  term,  that  the  same  was  well  passed  away  ; 
and  that  the  husband  might  dispose  thereof;  and  my  Lord  Chancellor's 
decree  was  thereupon  reversed.  But  it  was  agreed,  that  where  a  term 
is  assigned  in  trust,  for  a  feme,  by  the  privity  and  consent  of  her  hua^ 
bandy  there,  without  doubt,  the  husband  cannot  intermeddle  or  dis- 
pose of  it. 

From  the  Journals  of  the  House  of  Lords^  it  appears 
that  their  Lordships  reversed  Lord  Nottingham's  decree, 
after  hearing  the  opinion  of  most  of  the  judges,  that — 

"  Inasmuch  as  the  estate  in  question  was  an  interest  for  years,  and 
if  the  said  Dame  Mary  Turner  had  had  the  estate  in  law  in  the  said 
300^.  per  annum,  her  husband  might  have  assigned  the  same ;  and 
there  being  no  agreement  (p)  that  he  should  not  have  a  power  to 
dispose  of  the  trust  thereof,  the  said  trust  devolved  upon  him,  and  he 
had  power  in  equity  to  assign  the  said  trust,  and  a  court  of  equity 
ought  to  make  it  good,  and  the  deeds  ought  not  to  be  taken  away 
from  the  assignee  who  is  entitled  to  the  estate,  by  which  he  might 
defend  his  right"  (q). 

This  reversal  was  voted  by  a  great  body  of  spiritual  and 
lay  peers,  in  the  absence  of  the  Lord  Chancellor;  the 
Journals  stating  that  "  the  Lord  President,  that  day, 
supplied  his  place."  No  law  lord  was  present;  unless  we 
except  the  noted  Earl  of  Shaft^esbury,  the  Chancellor's 
personal  rival  and  political  opponent.  It  is  true  that 
certain  of  the  judges  delivered  their  opinions.      But  in 


(p)  That  is  to  say,  no  agreement 
by  the  husband.  The  notion  of  the 
judges  who  advised  the  House  ap- 
pears to  have  been,  that  a  settlement 
to  the  separate  use  of  a  married 
woman  was  good  only  where  made 
with  "  the  privity  and  by  the  consent 
of  the  husband."  But  even  where 
the  husband  merely  concurred  in 
assigning  a  term  ia  trust  for  his  wife, 
it  was  considered  that  the  intention 


was  to  exclude  his  marital  power; 
because,  otherwise,  the  assignment 
would  be  of  no  effect.  Still  more  so 
where  the  assignment  was  part  of  a 
settlement  made  on  marriage.  See 
the  Memorandum  of  the  judgment 
of  the  Lords  in  Turner  v.  Turner, 
eupra;  and  Pitt  v.  Hunt,  1  Vem. 
18. 

{q)  Lords'  Journals,  d2nd  Novem- 
ber, 16S0. 
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WIFE'S  EQuiTT  recommeiidiiig  a  reversal  of  Lord  Nottingliam's  decision, 

TO  A  8KTTLB* 

iiENT.        those  opinions  must  have  gone  beyond  the  maxim  that 


equity  foUows  the  law— for  that  maxim  originated  with 
Lord  Nottingham  himself,  whose  judicial  career  was  sig- 
nalized by  its  establishment  (r);  and  his  decree  in  Sir 
Edward  Turner's  case  was  not  likely  to  have  disturbed  a 
principle  of  which  he  was  himself  the  parent.  What  the 
judges  really  did  advise,  it  is  impossible  with  certainty  to 
say ;  but  it  seems  not  improbable  that  they  recommended 
the  suppression  of  the  separate  use  in  all  cases  where  the 
husband  was  not  an  expressly  assenting  party  to  its  crea- 
tion. 

The  terms  of  the  memorandum  in  Vernon,  however,  as 
well  as  of  the  Lords'  judgment,  are,  it  must  be  owned,  both 
obscure  and  equivocal  {s)  ;  but  all  doubt  as  to  what  con- 
stituted the  true  subject-matter  of  the  decision  is,  it  is 
conceived,  removed  by  Tudor  v.  tiamyne{t)y  which  came 
before  the  Court  of  Chancery  in  1692.  There  a  trust 
term  had  been  settled  in  express  terms  to  the  separate 
use  of  a  marsied  woman.  The  husband,  nevertheless, 
mortgaged  it;  and  he  and  the  mortgagee  assigned  it  to 
the  plaintiff,  who,  on  bringing  his  bill  in  equity  against 
the  wife  and  her  trustees,  obtained  a  decree  for  an  assign- 
ment of  the  legal  estate ;  a  decision  which  assuredly  no 
court  of  equity  would  pronounce  in  the  present  day  («). 


(  r )  See  Lord  Mansfield's  j  ndgment 
in  Burgeu  t.  Wheate,  1  Bla.  Rep. 
128. 

(fl)  From  the  Journals  of  the 
liords,  it  wonld  appear  that  the 
decree  of  Lord  Nottingham  was 
made  in  the  Conrt  of  Chancery  on 
the  6th  Decemher,  1679.^  See  Jour- 
naU  of  \Qth  November,  1689. 

(f)  2  Vem.  270.  This  report  is 
relied  on  notwithstanding  the  note 


4  MyL  &  Cr.  390,  where  it  is  sug- 
gested that  the  case  of  Tudor  v. 
Samyne  was  not  one  of  separate  use. 
The  value  of  Tudor  v.  Samyne,  for 
the  purposes  of  the  argument  in  the 
text,  consists  of  the  commentary 
which  it  contains  on  the  obscure 
case  of  Tnm.er  v,  7}urner, 

(u)  So  thought  Mr.  Jacob,  1  Bop. 
177  n. 
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Now,  on  what  authority  did  this  decision  in  Tudor  v.  wife's  equity 
Samyne  proceed?      On   the  authority  of  Sir   Edward        ment. 
Turner's  case,  which  was  cited  as  an  imperative  determi- 
nation  of  the  last  resort,  *'  that  a  term  assigned  for  the 
separate  use  of  the  wife  may  be  sold  or  disposed  of  by  the 
husband/' 

But  this  is  not  all;  for  in  a  previous  case  of  separate 
use,  Pitt  V.  Hunt  {x\  which  came  before  Lord  Notting- 
ham about  a  year  after  the  decision  of  the  Lords  in  Sir 
Edward  Turner's  case,  the  reversal  of  his  decree  being 
mentioned  to  him,  the  reporter  states  that  the  great  judge 
'^  wondered  at  that  new  resolution"  (y);  and  this  surprise 
has  been  re-echoed  by  Lord  Hardwicke  (z);  for  the  effect 
of  that  reversal  was,  not  only  to  overturn  prior  authorities, 
but,  in  a  great  measure  to  upset  the  wifo's  separate  estate, 
which  it  is  evident  had  been,  considerably  before  that 
period,  estabUshed  by  courts  of  equity  (a). 

The  case  of  Pitt  v.  Hunt  is  another  decision  which 
would  not  be  repeated  in  the  present  day ;  for,  from  the 
report  in  the  2  Cha.  Ca.  73,  it  appears  .that  the  trust 
term  in  question  was  assigned  ^^  to  firiends  in  trust,  to  be  at 
the  wife's  disposal,  whether  sole  or  covert,"  words  which 
clearly  constituted  a  separate  use  {b) ;    and  yet   Lord 


{x)  1  Vera.  18 ;  2  Cha.  Ca.  78. 

(y)  LordNottiogham  said,  "That 
although  at  first  there  was  possibly 
no  great  reason  for  those  resolations 
that  the  husband  conid  not  dispose 
of  a  trust  for  the  feme  made  without 
his  priyity  before  marriage,  yet  the 
law  being  so  settled,  people  made 
provisions  for  their  children  accord- 
ing to  what  the  law  was  taken  to 
be;  and  now  those  proyisions  are 
defeated  by  this  new  resolution ;  so 
that  it  is  almost  impossible  for  a 
man  so  to  provide  for  his  child  but 


it  shall  be  subject  to  the  disposal  of 
an  extravagant  husband."  It  seems 
plain  that  in  this  passage  Lord  Not- 
tingham was  contemplating  a  trust 
for  the  wife's  separate  use,  and  had 
no  thought  of  her  equity  to  a  settle- 
ment 

(2)  2  Atk.  417. 

(a)  See  Sanders  t.  Paget  3  Ch. 
Rep.  223 ;  and  Davieg  v.  Thomey^ 
eroft,  6  Sim.  427. 

(fi)  See  the  remarks  of  Mr.  Sweet 
on  this  case,  in  his  Pamphlet  on 
Separate  Use,  published  in  1840:  he 
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wiFB*i  EQuiTT  Nottingham  felt  liimself  constrained  to  give  effect  to  the 

TO  A  8ETTLB* 

MENT.  husband's  disposition  of  it,  although  that  husband  had 
deserted  his  wife,  allowed  her  nothing  for  maintenance, 
and  refiised  a  reconciliation.  This  Lord  Nottingham 
reluctantly  did,  solely  in  obedience  to  the  new  precedent 
which  the  Lords  had  set  up  in  Sir  Edward  Turner's  case. 

If  the  Lords' judgment  in  Sir  Edward  Turner's  case 
had  merely  asserted  that  equity  followed  the  law,  and  that 
as  a  husband  might  dispose  of  his  wife's  legal  term,  he 
should  likewise  be  at  liberty  to  dispose  of  her  trust  term, 
there  would  have  been  nothing  startling  or  novel  in  the 
adjudication;  and  least  of  all  would  it  have  appeared 
wrong  to  Lord  Nottingham,  the  author  of  the  rule ;  but 
when  we  find  the  spiritual  and  lay  peers,  with  Lord 
Shaftesbmy  at  their  head,  employing  the  maxim  aequitas 
sequitur  legem,  as  an  engine  to  curtail  the  operation  of  the 
separate  use  of  married  women,  we  readily  sympathize 
with  Lord  Nottingham's  astonishment,  and  agree'  with 
him  that  such  a  decision  was  to  be  obeyed,  indeed,  as 
coming  from  the  highest  judicial  authority,  but  at  the 
same  time  was  deeply  to  be  deplored. 

But,  in  fact,  the  decision  of  the  Lords  in  Sir  Edward 
Turner's  case  (viewed  in  this,  which,  it  is  with  diffidence 
submitted,  is  its  correct  light),  has,  with  one  or  two 
exceptions,  been  entirely  disregarded  by  modem  judges ; 
and  has  been  commented  upon  by  Lord  Cottenham  in 
Sturffis  V.  Champneys  (c),  in  a  way  which  must,  hence- 
forth, prevent  it  from  being  relied  on  as  an  authority ;  the 
truth  being,  that  Sir  Edward  Turner's  case  did  not  decide 
what  it  is  supposed  to  have  decided ;  and  what  it  really 
did  decide  is  no  longer  law  {d). 

is  an  authority  in  support  of  holding  (0)  5  Myl.  &  Cr.  97. 

that  Sir  Edward  Tomer's  case  was  {d)  On  the  16th  November,  1689, 

one  of  separate  nse.  Lady  Tnraer  presented  a  petition  to 
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We  now  come  to  the  case  of  Sturgis  v.  Champneyg^  wipe's  equity 
where  it  appears  that  the  wife,  Lady  Champneys,  was        ment. 
entitled  for  life  to  real  property,  the  legal  estate  of  which  loi^  cottenhamT 

^T.  ,  -TTiiii-i  decision  In  ShirgU 

was  vested  in  mortgagees.  Her  husband  navmg  become  y.  chan^pMf*, 
an  insolvent  debtor,  the  provisional  assignee,  in  conse- 
quence of  the  legal  estate  standing  out,  was  obliged  to 
come  into  a  court  of  equity  to  make  his  title  to  the  wife's 
property  effectual;  and  the  question  arose  whether,  in 
consideration  of  his  obtaining  the  assistance  of  the  Court 
to  that  end,  h6  was  not  bound  to  make  a  provision  for 
Lady  Champneys  out  of  the  rents  and  profits.  The  Vice- 
Chancellor  of  England,  upon  the  principle  that  equity 
follows  the  law,  was  of  opinion  that  the  case  was  to  be 
disposed  of  precisely  as  if  the  legal  estate  had  not  been 
outstanding.  In  other  words,  he  held  that,  in  order  to 
preserve  uniformity  between  legal  and  equitable  estates, 
the  same  rule  should  exist  in  both  jurisdictions.  The 
case,  however,  was  carried  by  appeal  before  Lord  Chan- 
cellor Cottenham,  who  reversed  his  Honor's  decision; 
not  disputing  the  maxim  that  equity  follows  the  law,  but 
holding  that  whUe  equity  does  follow  the  law,  it  never- 
theless at  the  same  time  attends  to  its  own  peculiar  rules. 
The  maxim  in  fact,  as  here  applied,  means  no  more  than 
that  equity  lends  its  aid  to  the  party  whom  the  law  points 
out  as  legally  entitled.  But  the  price  of  that  assistance 
must  be  paid  wherever  the  Court  deems  it  proper  to  impose 
terms.  The  judgment  of  his  Lordship  proceeds  upon  the 
all-pervading  principle,  that  he  who  seeks  equity  must  do 
equity;  and  this  without  regftrd  to  the  nature  of  the 
subject-matter  in  contest.     The  following  are  the  remarks 

the  House  of  Lords,  praying  their  pointing  ont  her   ladyship's  long 

Lordships  to  reverBe  their  jndgment,  a^cqniescence    (nine    years).       The 

and  to  gire  her  the  benefit  of  the  House  rejected  Lady  Tamer's  ap- 

Chancellor's  decree.  '  The  respon-  plication.— iSec  Journals^  lOth  No' 

dents  presented  a  counter  petition,  vemher  and  2nd  December,  1689. 

H.W.  H 
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WIFE'S  EQUITY  of  Lord  Cotteiiliam  in  disposing  of  Sturgis  v.  Champneys. 

TO  A  SETTLE^ 

MENT.  We  see  from  them,  that  while  he  complies  with  a  technical 
rule,  he  forgets  not  the  claims  of  justice  and  practical 
utility:— 

Upon  a  careful  examination  of  the  aathorities,  I  do  not  find  the 
time  at  which  the  Court  did  not  exercise  this  jurisdiction  in  favour  of 
the  wife.  In  Bosvil  v.  Brander  (e),  in  which  the  wife  was  mortgagee 
in  fee,  and  the  decision  was  against  her^  she  being  the  plainti^,  the 
Master  of  the  Rolls,  recognizing  the  rule,  says  that  *'  it  might  have 
been  a  matter  of  different  consideration  if  the  assignee  had  been 
plaintiff  in  equity,  and  desired  the  aid  thereof  to  strip  the  unfortunate 
widow  of  all  that  she  had  in  the  world,  towards  the  doing  of  which 
equity  would  hardly  have  lent  any  assistance."  Many  cases  followed, 
in  which  the  principle  was  recognized ;  and  in  Burdon  v.  Dean  (/), 
the  assignees  of  a  bankrupt  husband  filed  a  bill,  praying  that  they 
might  be  declared  entitled,  during  the  joint  lives  of  the  bankrupt  and 
his  wife,  to  the  income  of  certain  freehold,  leasehold,  and  personal 
estates,  to  which  the  wife  was  entitled  for  life;  upon  which  the 
Master  of  the  Rolls  said,  "  I  have  no  objection  to  what  they  can  get 
at  law,  but  if  they  come  into  this  Court,  I  will  not  extend  the  arm  of 
the  Court  to  give  them  any  other  part  of  her  property,  without  a  con- 
sideration for  it.  Therefore  let  it  be  referred  to  the  Master,  that 
they  may  lay  proposals  before  him."  It  was  said  that  the  order  in 
this  case  was  by  consent.  That  I  think  immaterial ;  as  it  does  not 
affect  the  observation  of  the  Master  of  the  Rolls,  for  which  alone  the 
case  is  of  any  value.  In  Oswell  v.  Prohert  (g)^  the  husband  having 
become  bankrupt.  Lord  Rosslyn  said,  "  Where  persons  claiming  in 
right  of  the  husband  are  obliged  to  come  into  an  equitable  jurisdic- 
tion to  obtain  the  benefit  of  any  part  of  the  property,  the  destination 
of  which  is  for  the  enjoyment  of  the  husband  and  wife,  the  Court  will 
not  apply  it  to  the  use  of  the  husband,  leaving  the  wife  to  starve.*' 
"  Whatever  the  husband -takes  in  right  of  his  wife,  is,  in  itself,  a  pro- 
vision for  the  maintenance  of  both."  And  in  Ball  v.  Montgomery  (A), 
the  equity  of  the  wife  was  put  upon  the  same  ground.  In  Brown  v, 
Clarke  (i),  Lord  Alvanley  said  the  assignees  of  the  husband  "  must 
make  a  provision  for  the  wife  before  they  can  call  it  out  of  this  Court." 
In  Freeman  v.  Parsley  (Jc\  Lord  Rosslyn  directed  a  provision  for  a 
wife  against  the  assignees  of  her  husband,  upon  the  same  principle. 

(r)  1  P.  Wms.  458.  (A)  4  Bro.  C.  C.  838. 

(/)  2  Ves.  jun.  607.  (i)  3  Ves.  jun.  166.    See  p.  168, 

{g)  2  Ves.  jun.  680.    See  p.  682.  (A)  3  Ves.  jun.  421.    See  p.  424. 
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In  Mitford  ▼.  MUford  (Q,  Sir  William  Grant  said,  "  It  is  upon  the  wipe's  equity 
ground  that  the  assignees  want  its  assistance  to  reduce  the  property    '^^  ^  settle- 

into  possession  that  this  Court  imposes  upon  them  the  condition  on  '- • 

which  alone  it  would  have  assisted  the  husband  to  obtain  possession." 
From  these  authorities,  and  many  others  which  recognize  the  same 
principle,  it  appears  that  the  equity  which  this  Court  administers  in 
securing  a  provision  and  maintenance  for  the  wife,  is  founded  upon 
the  well-known  rule  of  compelling  a  party  who  seeks  equity  to  do 
equity.  The  common  law  gives  to  the  husband  the  enjoyment  of  the 
life  estate  of  the  wife,  upon  the  ground  that  he  is  liable  to  maintain 
her,  and  makes  no  provision  for  the  event  of  his  failing  or  becoming 
unable  to  perform  that  duty.  If  the  life  estate  be  attainable  by  the 
husband  or  his  assignee  at  law,  the  severity  of  this  law  must  prevail ; 
hot  if  it  cannot  be  reached  otherwise  than  by  the  interposition  of  this 
Court,  equity,  though  it  follows  the  law,  and  therefore  gives  to  the 
husband  or  his  assignee  the  life  estate  of  the  wife,  yet  it  withholds 
its  assistance  for  that  purpose,  until  it  has  secured  to  the  wife  the 
means  of  subsistence ;  it  cafuses  to  hand  over  to  the  assignee  of  the 
husband,  to  the  exclusion  of  the  wife,  the  income  of  the  property 
which  the  law  intended  for  the  maintenance  of  both.  Such  being  the 
principle  of  this  Court,  and  such  the  authorities  in  favour  of  the  wife, 
no  case  has  been  referred  to  in  support  of  the  decree.  I  have  care- 
fully examined  the  decisions  upon  this  subject,  and  given  them  my 
best  consideration,  as  I  always  think  it  right  to  do  when  I  differ  from 
the  judge,  whose  decision  I  am  called  upon  to  review,  not  only  from 
the  respect  justly  due  to  such  decision,  but  to  afford  to  the  parties,  or 
rather  to  their  advisers,  the  means  of  weighing  the  value  of  the  judg- 
ment I  feel  called  upon  to  pronounce ;  but  I  think  it  right  to  guard 
against  the  supposition  which  might  be  entertained,  from  my  having 
so  done,  of  my  thinking  this  a  case  of  difficulty  or  doubt.  I  did  not 
feel  any  such  difficulty  or  doubt  at  the  time  of  the  argument;  and 
none  has  been  suggested  by  the  subsequent  consideration  I  have  given 
to  the  case.  I  must  reverse  the  decree  of  the  yice-Chancellor, 
and  refer  it  to  the  Master  to  approve  of  a  provision  for  the  main- 
tenance and  support  of  Lady  Champneys  out  of  the  income  of  the 
estate. 

Notwithstanding:  this  careful  and  deliberate  adjudication.  Renmrin  of  yioe- 

^   °  ,  ,  ,        •*  Chancellor  wig. 

the  same  discussion  was  again  agitated  by  Vice-Chancellor  j^!"  aamon  y. 
Wigram  in  a  case  {m)  where  his   Honor  professes  to 
follow  the  decision  of  Lord  Cottenham  rather  by  necessity 

(0  9  Ves.  87, 101.  (w)  Hanson  v.  Keating,  4  Hare,  I. 

h2 
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pipe's  EQUITY  than  from  choice;   avowing  the  strongest  disposition  to 

MENT.        recur  to  the  rule  which  he  supposes  to  have  been  laid 

down  in   Sir  Edward  Turner's  case.     After  expressing 

his  individual   dissent  from   the  decision  in   Sturgis  y. 

ChampneySy  the  Vice-Chancellor  thus  proceeds: — 

I  believe  the  UDderstanding  of  the  profession  prior  to  the  decision 
in  Sturgis  v.  Champneys  to  have  been,  that  Sir  Edward  Tamer's  case 
^  was  in  accordance  with  the  principles  of  the  Court ;  and  I  advert  to 
that  understanding  the  more,  not  only  because  the  Vice-Chan- 
cellor (n)  concurs  in  it,  but  because  I  know  the  learned  editor  of 
Mr.  Roper's  book  on  the  Law  of  Husband  and  Wife  always  lamented 
the  decision  in  Sturgis  Vv  Champneys,  as  having,  in  his  opinion,  un- 
settled the  law.  But  prior  to  Sturgis  v.  ChampneySy  the  opinion  of 
the  profession  had,  I  believe,  become  settled,  that  estates  in  land 
were  not  subject  to  the  same  equity,  upon  the  broad  and  important 
principle  of  preserving  a  strict  analogy  between  legal  and  equitable 
estates  in  land. 

The  reasoning  of  the  Vice-ChanceUor  assumes  that  the 
subject-matter  of  the  Lords'  decision  in  Sir  Edward 
Turner's  case,  was  the  equity  of  the  wife  to  a  provision 
out  of  her  trust  estate :  but  we  have  shown  that  the  funda- 
mental question  in  that  case  was  probably  a  different  one ; 
and,  therefore,  the  remarks  of  his  Honor  (at  all  times 
entitled  to  great  respect  and  attention)  may  be  thought  to 
detract  less  than  they  otherwise  would  do,  from  the  weight 
of  Lord  Cottenham's  decision. 

The  rule  that  equity  foUows  the  law,  then,  is  not  im- 
paired or  disturbed  by  Sturgis  v.  Champneys.  But  another 
rule,  of  more  importance,  has  gained  fresh  strength  from 
that  adjudication ;  namely,  that  he  who  seeks  equity  must 
do  equity. 

In  the    case    of   Freeman   v.    Fairlie  (o),   the    Vice- 

(«)  That  is  to  say,  the  Vice-Chan-  (o)  11  Jur.  447.     See  Life  Assa- 

cellor  of  England,  whose  decision  ciation  of  Scotland  y,  Siddal,  3  De 

was  reversed  in  Sturgis  v.  Champ-  G.,  F.  &  J.  271. 
ne^s. 
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Chancellor  of  England,  upon  the  principle  of  Sturgis  v.  wipe's  equity 

_,,  -|.  -I  /.  1        Tir  TO  A  8ETTLE- 

Vhampneysy  airected  a  reference  to  the  Master  to  approve 
of  a  settlement  on  the  wife,  simplj  because  the  husband's 
assignee  was  obliged  to  present  a  petition  to  get  the  fiind 
out  of  Court. 
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The  true  purpose  to  which  the  income  of  the  wife's  where  hustMid 

*  ,         ,  deBerto  his  wife. 

property  should  be  applied  is  the  maintenance  of  herself 

and  her  husband.     If,  therefore,  the  husband  desert  his 

wife,  leaving  her  unprovided  for,  the  Court  of  Chancery 

will  order  the  income  of  her  property,  when  under  its 

power,  to  be  paid  to  the  wife  till  the  husband  return  to  his 

duty.     Thus,  in   Watkyns  v.   fFatkyns(p)  Lord  Hard- 

wicke  said — 

As  it  appears  to  the  Court  that  the  husband  has  gone  out  of  the 
kingdom,  without  leaving  a  provision  or  maintenance  for  his  wife,  I 


Cp)  2  Atk.  96. 
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wife's  main- 
tenance 
out  op  her 
equitable 
property. 


Where  hla  biul- 
neas  compels  him 
to  move  abouU 


decree  that  the  interest  arising  from  the  trust  money  shall  be  paid  to 
her  till  he  thinks  proper  to  return  and  maintain  her  as  he  ought. 

In  Wright  v.  Morley  (y),  where  the  husband  had 
quitted  the  kingdom.  Sir  William  Grant,  after  reviewing 
the  cases,  observed — 

There  is  no  difficulty  in  giving  the  wife  the  dividends  for  her  sepa- 
rate use  during  the  absence  of  her  husband,  supposing  the  fact  proved 
that  he  has  left  her  unprovided  (r).  That  is  not  in  evidence.  There 
must,  therefore,  be  an  inquiry  whether  the  husband  lives  abroad,  and 
has  made  no  provision  for  his  wife. 

In  such  cases  the  Court  will  go  out  of  its  way  to  accom- 
modate a  deserted  wife.  Thus,  in  a  suit  for  the  adminis- 
tration of  a  testator's  estate,  the  Master's  report  having 
been  delayed,  and  it  appearing  upon  the  petition  of  one  of 
the  residuary  legatees — an  infant  and  a  married  woman — 
that  she  had  been  deserted  by  her  husband,  and  that 
there  was  a  probability  of  a  large  residue,  inquiries  were 
directed,  by  Lord  Langdale,  to  ascertain  the  facts,  and 
the  probable  amount  of  the  petitioner's  fortune,  and  what 
would  be  a  proper  allowance  for  her  past  and  fixture 
maintenance  (5). 

But  as  the  wife  engages  to  participate  in  all  the  neces- 
sary vicissitudes  of  her  husband's  fate,  she  is  not  entitled 
to  represent  herself  as  abandoned,  merely  because  his 
professional  avocations  may  prevent  him  from  having  any 
settled  abode,  or  may  force  him  out  of  the  kingdom. 
Thus,  in  Bullock  v.  Menzies  (^),  where  a  woman  of  fortune 
had,  perhaps  somewhat  indiscreetly,  married  a  captain  in 


(q)  11  Ves.  12. 

(r)  See  also  Colmer  y.  Calmer, 
Mos.  121 ;  Sleech  y.  ThoHiinfftan, 
2  Yes.  sen.  662;  where  Sir  Thomas 
Clarke,  M.  R.,  says,  "Where  the 
husband  was  gone  abroad,  and  left 
his  wii^  unprovided  for,  the  Court 


directed  payment  of  the  interest  to 
the  wife,  until  the  husband  returned 
and  maintained  her  as  he  ought :" 
Peters  v.  Orote,  7  Sim.  238 ;  JRUh- 
ton  y.  CkM,  9  Sim.  620. 

(»)  Coster  v.  Coster,  I  Keen,  199. 

Qt)  4  Ves.  798. 
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a  marching  regiment,  the  Court,  on  her  petition  to  have  wipe's  main- 

TENANCB 

the  dividends  of  property  in  which  she  had  a  life-interest    out  op  her 
paid  to  her  separate  use — she  objecting  to  accompany  her     pro"ert" 

husband  in  his  military  peregrinations — refused  her  appli-  

cation.  Lord  Chancellor  Rosslyn  remarking — 

Here  is  an  officer  going  from  place  to  place,  in  the  course  of  hie 
ckt^ff  but  willing  to  receive  his  wife.  I  cannot— because  a  woman 
does  not  choose  to  live  with  her  husband— give  her  a  separate  ali- 
mony. It  is  his  property  in  her  right ;  and  he  is  willing  to  support 
her  and  himself  out  of  this  fund. 

When  we  say  that  the  wife  engages  to  participate  in  all  whewheii  in 
the  necessary  vicissitudes  of  her  husband's  &te,  it  does  not 
follow  that  she  is  bound  to  reside  with  him  in  prison  (even 
although  he  urge  her  to  cohabit  with  him  there),  particu- 
larly if  his  incarceration  be  the  result  of  his  misconduct ; 
and  if,  in  other  respects,  his  behaviour  betray  a  want  of 
proper  feeling  towards  his  wife.  In  such  circumstances, 
where  the  wife  has  property  subjeot  to  equitable  jurisdic- 
tion, the  Court  will  allow  her  a  separate  maintenance  out 
of  it ;  as  appears  by  the  following  case,  of  which  there  is 
but  an  imperfect,  though  very  long,  report  in  Cox  (m). 

In  Atherton  v.  Nowell^  the  wife,  when  only  seventeen,  had  been 
induced  to  marry  upon  the  false  representation  of  her  husband  that 
he  was  a  man  of  fortune,  when,  in  fact,  he  was  insolvent ;  and  it 
appeared  that  a  few  months  after  the  marriage,  he  was  thrown  (in 
1777)  into  the  King's  Bench  prison,  where  he  remained  till  dis- 
charged by  the  London  rioters  of  1780,  his  wife  constantly  attending 
him,  and  enduring  many  hardships  in  that  confinement  In  1782,  he 
was  again  incarcerated,  and  was  still  unreleased  in  1786,  when  the 
case  came  before  the  Court ;  the  wife,  m  her  application,  stating  that 
she  had  implored  her  husband  to  allot  some  fixed  provision  for  her- 
self and  her  infant  child  of  the  marriage,  but  that  this  he  constantly 
refused  to  do,  requiring  her  to  cohabit  with  him  in  the  prison,  or  to 
be  at  his  mercy  for  such  occasional  support  as  he  might  think  proper 
to  bestow  on  her ;  and  that  from  his  behaviour  to  her,  as  well  as  on 
account  of  her  own  health,  she  was  afraid  of  living  with  him  any 

(tt)  1  Cox,  229. 
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settlement. 


longer  in  gaol;  adding,  likewise,  that  she  was  become  entitled  for  life 
to  the  dividends  of  about  1,3002.  Bank  Annuities,  standing  in  the  name 
of  the  accountant-general  in  trust  in  the  cause ;  and  that  she  and  her 
child,  being  destitute,  craved  the  protection  of  the  Court,  and  prayed 
a  reference  to  inquire  what  would  be  fit  and  proper  to  be  allowed  and 
paid  for  the  future  maintenance  and  support  of  herself  and  her  child, 
until  further  order.  The  Lord  Chancellor  Thurlow,  notwithstanding 
a  cross  petition  by  the  husband  praying  that  the  dividends  might  be 
paid  to  him,  ordered  that  502.  cash  in  the  bank  should  be  paid  to 
the  wife  for  her  separate  use,  and  directed  an  inquiry  so  as  to  ascer- 
tain in  what  manner  the  growing  produce  of  the  annuities  ought  to 
be  settled. 

No  further  notice  of  the  case  appears ;  but  if  we  take 
away  the  &ct  of  imprisonment^  the  other  circumstances 
ought  scarcely  to  have  deprived  the  husband  of  the  income 
of  his  wife's  property ;  he  oflFering  to  receive,  live  with, 
and  adequately  maintain  her.  It  was  not  a  case  of  actual 
cruelty ;  and  the  allegation  of  the  deception  practised  be- 
fore the  marriage  is  too  vague  for  the  Court  to  have  rested 
upon. 

Even  where  the  Court  will  not  part  with  any  portion  of 
the  principal  fund,  it  will  allow  the  income  to  be  paid  to 
the  husband  so  long  as  he  resides  with  his  wife.  And  this, 
even  though  he  refiise  to  make  a  settlement ;  for  (notwith- 
standing what  is  said  to  the  contrary  by  Mr.  Roper  (x)  ), 
a  husband  is  under  no  legal  obligation  to  make  a  settle- 
ment on  his  wife.  The  Court,  indeed,  may  refuse  to 
surrender  the  principal  fiind  till  a  settlement  is  made,  but 
the  husband  is  not  chargeable  with  misconduct  for  non- 
compliance; as  appears  very  plainly  from  the  following 
remarks  of  Sir  Thomas  Clarke,  M.  R.,  in  Sleech  v.  Thorn-' 
ington  (y). 

Various  instances  have  been  where  the  wife  has  insisted  that  the 
husband  should  have  nothing ;  but  the  Court  has  not  thought  itself 

(a?)  1  Rop.  Husband  apd  Wife,       Oxendeny.  Oxenden,2\Qni.\9^\ 
276,  et  seq.  William  v.  Callow^  2  Vera.  751. 

(y)  2  Ves.  sen.   662.    See  also 
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empowered  to  take  from  the  husband  the  wife^s  fortune  so  long  as 
he  is  willing  to  live  with  hei*}  and  to  maintain  her,  and  no  reason 
for  their  living  apart;  even  where  the  husband  will  not  come  in  before 
the  Master,  the  Court  will  not  go  so  far  as  to  do  anything  in  diminu- 
tion of  the  husband's  right,  so  as  to  take  away  the  produce  from  him, 
or  prevent  his  receiving  the  interest;  but  constantly,  where  he  main- 
tains the  wife,  accompanies  the  direction  for  a  suspension  (of  the 
principal)  with  a  direction  for  payment  of  the  interest  to  the  hus- 
band. 

But  the  husband's  re&sal  to  make  a  settlement  will 

beget  a  just  jealousy  in  the  mind  of  the  Court ;  and  when 

accompanied  by  other  unpropitiatory  circumstances,  will 

be  a  reason  for  withholding  the  income  from  the  husband, 

and  allowing  it  to  accumulate  for  the  benefit  of  the  wife ; 

even  where  he  does  live  with  her,  and  properly  maintains 

her.     Thus, 

In  Bond  v.  Simmons  (z)^  before  Lord  Hardwicke,  it  appeared  that 
a  legacy  of  500/.  was  left  to  Mrs.  Bond  before  her  marriage  with  the 
plaintiff,  who,  although  he  had  at  different  times  received  at  least 
2fiOOL  from  other  parts  of  the  wife's  fortune,  never  could  be  prevailed 
upon  to  make  any  settlement  or  provision  for  her ;  upon  which  the 
executor  refused  to  pay  the  legacy,  and  the  husband  filed  his  bill. 
The  Court  referred  it -to  the  Master  to  receive  proposals  for  a  settle- 
ment. The  Master  certified  that  the  husband  had  never  laid  any 
proposals  before  him.  The  executor  petitioned  to  be  eased  of  the 
burden  of  the  demand,  and  the  Court,  on  his  offering  to  pay  in  the 
money,  directed  the  accountant-general  to  lay  it  out  in  South  Sea 
Annuities  for  the  benefit  of  the  husband  and  wife,  subject  to  the  fur- 
ther orders  of  the  Court.  The  husband  died,  whereupon  his  executor 
insisted  that  although  the  fund  with  its  accumulations  was  a  chose  in 
action  of  the  wife,  yet  by  the  decree  and  order  on  the  accountant- 
general  to  lay  it  out  as  aforesaid,  the  property  vested  in  the  husband, 
and  he  was  entitled  to  it  in  consequence  of  his  maintaining  his  wife 
at  the  time.  The  Master  of  the  Rolls  (Fortescue)  decided,  on  peti- 
tion, that  the  principal  belonged  to  the  wife,  and  the  dividends  to  the 
husband's  representative.  But  upon  appeal  the  Lord  Chancellor 
(Hardwicke)  held,  that  although,  if  the  legacy  had  been  the  only 
portion  of  the  wife,  the  husband  would  have  been  entitled  to  the 
dividends  for  her  maintenance,  yet,  inasmuch  as  he  had  received  the 

*  («)  3  Atk.  20. 


wife's  MAIN' 

TENAMCB 

OUT  OF  HER 

EQUITABLE 

PROFERTT. 


106  BIGHTS  ARISING  FROM 

wife's  main-  bulk  of  her  fortune,  and  only  a  small  part  remidned,  and  as  he  had 
TEN  A  N  CE      perversely  refused  to  make  a  settlement,  the  Court  would  have  stopped 

OUT  OP  HER 

EQUITABLE  ^^  payment,  not  only  of  the  principal,  but  of  the  interest  also,  that 
PROPERTY,  it  might  accumulate  for  the  benefit  of  the  wife  (unless  he  wers 
starving),  and  inasmuch  as  the  direction  to  the  accountant-general 
was  not  for  the  benefit  of  the  husband,  but  to  secure  the  property 
against  him,  therefore  his  Lordship  directed  that  so  much  of  the 
order  of  the  Master  of  the  Rolls  as  directed  the  payment  of  the  divi- 
dends to  the  executor  of  the  husband  should  be  discharged. 

This  was  not  a  case  of  misconduct  on  the  husband's 
part,  although  it  is  so  put  by  Mr.  Roper.  The  ground  of 
the  decision  is  simply  that  the  husband  had  akeady  laid 
his  hands  on  the  bulk  of  his  wife's  fortune ;  and,  therefore, 
when  he  came  into  equity  for  the  residue,  the  Court,  on 
his  refusing  to  make  a  proper  settlement,  punished  him 
for  his  obstinacy  by  retaining,  not  only  the  principal  fund, 
but  the  interest  also,  although  his  wife  at  the  time  was 
maintained  by  him. 
Where  hmbmd'i        But  whcre  a  husband,  by  his  cruelty  to  his  wife,  forces 

cruelty  compels  ^     J  J  ' 

wife  to  leave  him.  j^^j.  ^o  leavc  him,  the  consequences,  as  to  her  claim  for 

separate  maintenance,  will  be  the  same  as  if  he  had  de- 
serted her.  Thus,  in  Oxenden  v.  Oxenden  (a),  where  the 
husband.  Sir  James  Oxenden,  by  his  cruelty  had  com- 
pelled his  wife  to  separate  from  him,  the  Lord  Keeper 
Wright  decreed  that  a  trust  fund  of  6,000/.  "  should  be 
placed  out  at  interest  for  the  plaintiff.  Lady  Oxenden,  to 
receive  it  for  her  separate  maintenance,  until  there  should 
be  a  cohabitation  "  (i).  And  in  Williams  v.  Callow  (c),  the 
Court  took  cognizance,  not  only  of  the  husband's  cruelty. 

Where  he  Is  dii-    but  likewise  of  his  dissipation,  domestic  irre&rularities,  and 

•olute,  ImproTl.                                                             r  >                                &                   ^ 

(a)  2  Yem.  493.  taking  from  him  what  beiongod  to 

(Jf)  It  appears  that  in  this  case  of  him  by  express  contract,  and  was, 

Oxenden  t.  Oxenden,  the  Court  de-  perhaps,  going  too  far.    See  2  Yes. 

prived  the  husband  of  the  interest  jun.  198;  1  Rop.  279,  Mr.  Jacob's 

of  the  wife's  fortune ;  although,  by  note.    However,  the  trast  was  still 

articles  before  marriage,  it  was  to  unexecuted, 

be  paid  to  him  for  life.    This  was  {e)  2  Yem.  762. 
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improvident  expenditure.  It  was  a  case,  says  the  report,  wife's  main- 
where  the  husband  proved  "drunken,  rude,  and  abusive  out'op*her 
to  his  wife,"  and  moreover  wasted  his  substance  in  riotous     equitable 

PROPERTY. 

living ; — whereupon  the  wife,  though  it  is  not  stated  that  ^^^^  ^^  ^^^_ 
she  had  actually  separated  from  him,  filed  her  bill  to  have  ^' 
the  interest  of  her  fprtune  paid  to  her  for  her  separate 
maintenance,  and  the  Lord  Chancellor  Cowper  so  decreed ; 
declaring— 

That  this  was  a  stronger  case  than  that  of  Sir  James  Oxenden ; 
there,  onlj  ill-behaviour,  and  beastliness  of  Sir  James ;  here,  craelty 
mixed  with  it.  Sir  James  Oxenden,  of  substance  to  have  maintained 
his  wife,  and  lived  suitably  to  his  estate.  Here,  the  husband  has 
wasted  all,  and  has  no  fixed  habitation,  but  goes  from  ale-house  to 
ale-house ;  and  both  cases  alike,  in  that  the  wife^s  fortune  was  in 
trustees. 

Where  a  husband  was  found  a  lunatic  (though  not  by  wherainnauc. 
inquisition),  the  dividends  of  a  small  fund  were  ordered  to 
be  paid  to  the  wife  (rf). 

But  the  mere  aUe&ration  that  the  husband's  difficulties  where,  ttongh  in 

*^         ,  ,  ^  dlflBcultleB,  he  yet 

prevent  him  fi-om  supporting  her  in  a  style  corresponding  m^t***"  hie 
with  her  quality  or  the  fortune  she  may  have  brought 
him,  is  no  reason  for  awarding  her  a  separate  maintenance. 
Thus,  in  Vaughan  v.  Buck  (c),  the  Vice-ChanceUor  of 
England  said,  **  The  Court  will  not  interfere  with  the 
marital  rights  of  the  husband  over  the  income  of  his  wife's 
life-interest,  so  long  as  he  maintains  her  to  the  best  of  his 
ability,  they  living  together"  (/). 


id)  Stead  v.  Calley,  2  M.  &  K. 
62. 

(0  7  Jurist,  838 ;  13  Sim.  404. 

(/)  How  far  this  decision  maj 
have  proceeded  on  the  circumstance 
of  the  wife's  property  haying  con- 
sisted, not  of  a  sum  in  gross,  but  of 
a  life-interest,  and  consequently  how 
far  it  may  be  supposed  to  fortify 


the  distinctions  taken  in  EUiat 
y.  Cordell  and  Stanton  y.  Hall 
{supra,  pp.75, 76),  may  deserye  con- 
sideration. The  report  of  Vav^han 
y.  Buck,  in  Simons,  yol.  18,  p.  404, 
is  ex  relatione,  and  makes  the  Vice* 
Chancellor  say,  "I  haye  no  right  in 
this  case  to  interfere  with  the  right 
of  the  husband  to  receiye  his  wife's 
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wipe's  main- 
tenance 
out  of  her 
equitable 
property. 

TnnA  upon  thia 
equity. 


AdTmnoes  to  wife 
when  she  ia  en- 
titled to  tepumte 


Orders  fOr  main- 
tenance contem- 
plate reconcilia- 
tion. 


The  Court  will  not  permit  the  equity  to  maintenance  to 
be  defeated  by  any  trick  or  contrivance  of  the  husband. 
If,  therefore,  as  in  Colmer  v.  Calmer  (y),  he,  with  a  view  of 
deserting  his  wife,  make  a  fraudulent  conveyance  of  his 
own  and  her  property  to  trustees,  the  Court  wiU  follow  her 
property  and  order  her  an  allowance  out  of  it. 

And  persons  making  necessary  advances  of  money  to 
her,  when  she  is  in  circumstances  which  give  her  a  right 
to  separate  maintenance,  will  be  entitled  to  repayment  out 
of  her  equitable  property.  This  harmonizes  weU  with  the 
rule  at  law,  whereby  it  is  wisely  held  that  a  husband  de- 
serting his  wife  leaves  her  credit  for  necessaries  (A). 

These  orders  for  maintenance  are  always  made  with  a 
view  to  the  probable,  or  possible,  reconciliation  of  the 
parties.  They  are,  therefore,  in  the  nature  of  temporary 
and  provisional  orders.  Thus,  in  Head  v.  Head  (2),  Lord 
Hardwicke  being  of  opinion  that  there  was  no  sufficient 
ground  for  permanent  separation,  made  the  continuance  of 
the  maintenance  to  depend  on  the  future  conduct  of  the 
parties;  observing  that  if  Lady  Head  did  not  return  in  a 
month  after  the  date  of  the  decree  (her  husband  having 
judicially  agreed  to  receive  her),  the  maintenance  would 
cease;  but  that  if  on  her  return  Sir  Francis  refiised  to 
receive,  maintain,  and  treat  her  as  his  wife,  the  mainte- 
nance in  that  case  would  continue.  And  in  a  more  recent 
case,  Gilchrist  v.  Cator  (A),  before  the  Vice-Chancellor 
Knight  Bruce,  where  the  husband  had  by  his  misconduct 
compelled  his  wife  to  part  from  him,  his  Honor,  declaring 
that  "  the  conduct  of  the  husband  was  without  justifica- 


income.  They  are  living  together, 
and  he  is  maintaining  her  as  well 
as  he  can.  Therefore  I  shall  dis- 
miss her  petition/'  &c. 

(g)  Moo.  113. 

(A)  Guy  T.  Pearkes,  18  Ves.  106. 


See  Re  Ihrd,  32  Beay.  621;  9  Jnr., 
N.  S.  740. 

(i)  3  Atk.  296,  51 1, 647.  See  this 
case  farther  commented  on,  infra, 

(*)  I  De  G.  &  Sm.  188. 
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tion  or  excuse,"  lield  that  the  wife  was  entitled  to  receive  wipe's  main- 
the  whole  of  the  annuity  in  question  for  her  separate  sup-  ^^j^  ^^  „g^ 
port;    but  the  Court  added  that  "the  husband  might     equitable 

^  '  ^  °  PROPERTY. 

afterwards  so  conduct  himself  as  to  be  entitled  to  come  to 
the  Court  and  ask  that  the  order  made  might  be  varied  or 
rescinded."    Orders  of  this  sort  are  of  frequent  occurrence,  rreqncncy  of  sucb 

orden. 

Thus^  the  Vice-Chancellor  of  England^  in  Coster  v.  Coster, 
tells  us  that  ^'manj  such  orders  have  been  made  from 
time  to  time,  and  I  have  made  some  in  course  of  this  very 
year"  (/). 

The  amount  to  be  allowed  the  wife  for  maintenance  is  Amoant.  generally 

allowed. 

in  the  discretion  of  the  Court,  having  a  due  regard  to  all 
the  circumstances  of  the  case.  Thus,  in  Wright  v.  Mor~ 
ley  (m),  where  the  husband  had  granted  an  annuity  of 
100/.  out  of  his  wife's  interest  in  an  annuity  of  260/.,  and 
had  subsequently  deserted  her.  Sir  William  Grant  allowed 
the  wife  only  the  remaining  160/.  a  year  for  her  mainte- 
nance. But  where  she  has  no  other  support,  the  Court 
will  generally  give  a  deserted  and  meritorious  wife  the 
whole  income  of  her  equitable  property  till  further 
order  (n). 

Where  the  wife  forms  an  adulterous  connexion  and  wife's  adaiteiy. 
elopes  from  her  husband,  is  he  entitled  to  come  into  a 
court  of  equity  claiming  her  choses  in  action,  she  living 
apart  from  him  with  her  paramour  ?  This  was  the  great 
question  in  Ball  v.  Montgomery  (o),  where  Lord  Chan- 
cellor Rosslyn  declined  to  assist  the  husband:  observ- 
ing— 

This  ftind  is  to  be  a  mutual  provision  for  them  living  together. 
If  I  give  the  whole  to  one  when  separated,  I  defeat  the  mutual  inte- 

» 

(V)  9  Sim.  697.  See  further  on  this  head  "  Wife's 

(01)  11  Yes.  12.  Eqtiity  to  a  Settlement/'  supra. 

(»)  Oilchrut  V.  Cator,  1  De  G.  (0)  3  Bro.  C.  C.  339 ;  and  2  Ves. 

&  Sm.  188  {supra,  p.  108) ;  Coster  jnn.  191.  "In  Bally, Montgomery^ 

V.   Coster,  1   Keen,   199  (jsuprd),  the  property  to  which  the  salt  re- 
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WIFE'S  MAIN-    rest  both  had  in  it.    Whatever  may  be  the  delinquency  of  the  wife, 

TEMANCB       can  I  let  the  husband  have  it?     Her  delinquency  is  a  good  ground 

EQUITABLE      ^^^  °^^  P^y^^g  it  to  her,  but  is  not  a  ground  for  me  to  let  him 

PROPERTY,     receive  the  whole  of  this  property,  which,  being  hers  originally 

was  intended  to  be  his  partly  to  support  her.    I  cannot  let  her  have 

it,  nor  the  husband ;  for  then  she  would  be  left  unprovided  for ;  and 

see  the  consequence.    From  her  past  and  still  subsisting  misconduct 

I  must  continue  her  in  a  state  of  adultery,  or  reduce  her  to  beggary. 

This  reasoning  is  akin  to  that  upon  which  the  House  of 
Lords,  in  passing  a  divorce  bill  on  proof  of  the  wife's 
adultery,  will  not,  if  she  has  brought  a  fortune  to  the 
husband,  allow  her  to  be  left  destitute  (/?).  But  there  the 
husband  is  remunerated  by  a  release  from  his  fetters — 
whereas,  when  the  Court  of  Chancery  vrithholds  aid,  it 
gives  him  no  compensation. 
How  far  qaestions      Previouslv  to  the  institution  of  the  present  Court  for 

of  matrimonial  ... 

conduct  oognto-      Divorcc  and  Matrimonial  Causes  (g\  the  boundaries  of 

able  in  Cbanoery,  ^  2  /' 

the  jurisdiction  of  the  Court  of  Chancery  and  the  Spiritual 
Courts  in  causes  matrimonial  were  indistinct  and  shadowy ; 
betraying  in  some  respects  the  marks  of  a  common  originaL 
However,  this  much  is  certain :  that  wherever  the  husband 
reftised,  or  neglected,  or  was  unable  to  maintain  his  wife, 
or  wherever  he  compelled  her  to  separate  from  him,  the^ 
Court  of  Chancery  would  give  her  a  maintenance,  when 
necessary,  out  of  her  equitable  choses  in  action,  provided 
her  own  deportment  was  not  such  as  to  forfeit  all  claim  to 
judicial  interposition.  On  this  subject  Mr.  Jacob  observes, 
that  where  a  wife  separates  from  her  husband, — 

"  By  Tier  oum  act,  or  loith  his  consent,  and  applies  for  a  maintenance 
out  of  her  trust  property,  alleging  that  the  separation  was  rendered 
necessary  by  the  husband^s  ill-treatment,  it  is  very  doubtful  whether 
the  Court  of  Chancery  would  now  entertain  any  original  jurisdiction 

lated  was  not  affected  by  the  settle-  Campbell^  12  Sim.  616. 

ment  on  the  marriage.    It  was  left  (p)  Macqneen*s  House  of  Lords, 

as  the  chose  m  action  of  the  wife/'  p.  638. 

Per  Sir  L.  Shadwell,  in  Duncan  y.  (g)  See  20  &  21  Vict.  c.  85. 
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to  determine  that  qnestion,  though  it  would  probablj  suspend  the   wife's  main- 
payment  of  the  interest  to  the  husband,  on  the  ground  that  while  the       tbnancb 
separation  subsists,  it  is  not  applied  to   its  proper  purpose — the     equitable 
maintenance  of  both.    If  in  such  a  case  the  question  of  conduct      property. 
should  be  decided  by  the  ecclesiastical  courts  in  favour  of  the  wife, 
there  would  be  a  good  ground  for  a  court  of  equity  to  allow  her  a 
maintenance  out  of  her  trust  property,  as  the  ecclesiastical  courts 
cannot  give  any  remedy  for  alimony  beyond  a  personal  decree  against 
the  husband.    Possibly,  similar  relief  in  equity  might  in  some  cases 
be  given  to  her  during  the  proceedings  in  the  ecclesiastical  courts,  to 
render  effectual  an  allowance  of  alimony  pendente  lite  when  awarded 
to  her  by  those  courts." 

The  supposed  aversion  of  the  Court  of  Chancery  to 
examine  into  nuptial  conduct  is  not  very  conspicuous 
in  its  decisions.  Since  the  institution  of  the  Divorce 
Court  (r),  the  jurisdiction  of  the  equity  judges  in  these 
matters  has  been  clearly  defined.  It  is  true  they  do  not 
now  grant  divorces  (*),  as  they  did  heretofore,  and  as  some 
may  think  they  ought  to  do  again :  but  there  is  scarcely 
an  order  made  on  questions  of  maintenance  which  does 
not,  more  or  less,  proceed  on  a  reference  to  the  behaviour 
of  one,  or  both,  of  the  married  parties. 

Sir  John  Leach,  M.  R.,  in  the  case  of  Aguilar  v.  when  she  hu 

seponU!  property. 

Aguilar  (^),  lays  it  down  that  the  equitable  right  to  main- 
tenance does  not  hold  where  the  wife  has  a  competent 
separate  property.  But  this,  I  apprehend,  must  not  neces- 
sarily and  in  all  circumstances  be  taken  to  import  that  the 
Court  would  allow  the  income  to  be  paid  to  the  husband ; 
for  if  he  had  deserted  his  wife,  or  had  been  otherwise 
guilty  of  matrimonial  delinquency,  the  income  might  be 
allowed  to  accumulate,  as  in  Bond  v.  Simmons  (u). 

The  wife's  right  to  maintenance  will  be  enforced  by  the 


(r)  1  Jan.  1858,  by  20  &  21  Vict, 
c  85. 

(0  TothUl'S  Rep.  p.  61,  ed.  1649, 
p.  124,  ed.  1671;  1  Spence's  Equity 


Jurisdiction,  702;  Art.  thereon  in 
the  Law  Review,  August,  1846. 

(t)  5  Mad.  414. 

{u)  8  Atk.  20;  see  ante,  p.  105. 
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WIFE'S  MAIN-    Court  of  Chanc5ery  upon  a  bill  brouffht  by  her  ag^ainst  ber 

TENAMCE  ,         ,  .  .       . 

OUT  OP  HER    husband,  and  filed  (as  in  the  case  of  her  claiming  a  settle- 
ment) through  the  instrumentality  of  her  next  friend. 


EQUITABLE 
PROPERTY. 


How  nutinteoanoe       When  abandoned  by  her  husband,  the  wife  may  sue  for 

benforoed. 

When  deserted,     payment  of  a  legacy.     But  she  must  still  sue  as  a  feme 
Mifooverte.        covertc.      Thus,  in  a  case  (or)  before   Lord   Chancellor 

Sugden,  the  plaintiff,  a  married  woman,  but  deserted  by 
her  husband,  filed  her  bill  as  a  feme  sole,  to  enforce  pay- 
ment of  a  legacy  bequeathed  to  her  after  the  abandonment. 
There  being  some  evidence  to  show  that  the  husband  was 
stiU  alire,  the  Court  at  the  hearing  gave  liberty  to  the 
plaintiff  to  amend  the  bill  by  adding  a  next  friend,  making 
her  husband  a  defendant,  and  charging  him  to  be  out  of 
the  jurisdiction  and  to  have  abandoned  his  wife. 
Mainteoanoe  by         It  seems  fitting  here  to  mention  a  species  of  order  for 

contxBct  out  of  the 

hiutMuid'smeAiii.   the  wifc's  maintenance  out  of  the  husband's  property,  and 

proceeding  upon  contrsict ;  of  which  we  have  an  example 
rather  more  than  a  century  ago  before  Lord  Hardwicke, 
in  a  very  singular  case,  that  of  Head  v.  Head  (y ) ;  of  which 
the  leading  facts  were,  that  Lady  Head  filed  a  bill  against 
her  husband.  Sir  Francis  Head,  for  maintenance,  on  the 
ground  of  an  agreement  contained  in  a  letter  from  him  to 
Sir  John  Boyce,  the  father  of  the  plaintiff,  saying,  **  he 
had  a  great  affection  for  her ;  but,  from  her  misfortune, 
not  her  &ult,  he  did  not  choose  to  be  a  witness  of  her 
infirmities ;  and  that  so  long  as  they  continued  separate, 
he  would  allow  her  100/.  a  quarter."  Sir  Francis,  by  his 
answer  to  the  bill,  insisted  that  ^*  he  had  requested  of  her 
to  come  home  and  cohabit  with  him,  and  was  extremely 
desirous  of  it."  But  before  this  answer  came  in,  Lady 
Head  filed  articles  of  the  peace  against  him,  and  obtained 

(a?)  Johnson  v.  Kirkwood,  4  Dru.  (y)  3  Atk.  296,  611,  647. 

&  War.  879. 
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an  order  that  he  should  enter  into  recognizances,  with  wipe*b  m ain- 
sureties  tor  his  good  behaviour;  which  order  he  comphed  o,  husband's 
with.     The  Lord  Chancellor  Hardwicke,  without  holding       ^^^^^- 
that  such  a  state  of  circumstances  warranted  Lady  Head 
in  permanently  separating  from  her  husband,  was  how- 
ever of  opinion  that  it  formed  an  excuse  at  least  for  keep- 
ing from  him  for  some  time,  '^  till  their  passions  might  be 
supposed  to  subside ;  as  there  was  still  a  prospect  that,  by 
the  interposition  of  friends,  an  ultimate  reconciliation  might 
be  effected."     He  therefore  ordered  that  400/.,  one  year's 
allowance,  should  be  paid  to  her ;  observing — 

I  will  Dot  direct  it  for  the  future  ;  for  I  do  not  think  her  entitled  to 
600/.  which  she  prays  by  her  motion  («) ;  because  the  answer  has 
been  put  in  half  a  year  past,  in  which  he  offers  to  cohabit  with  her. 
This  is  not  making  a  decree,  as  has  been  said,  before  hearing ;  but 
only  doing  what  the  husband  himself  is  obliged  to  do,  maintaining 
the  wife  till  the  cause  is  heard  on  the  merits,  and  what  I  now  say  is 
abstracted  entirely  from  any  decree  the  Court  may  think  proper  to 
make,  if  there  should  not  then  appear  to  be  a  foundation  for  the 
agreement  set  up  by  the  bill.  There  are  instances  where,  notwith- 
standing an  absolute  decree  for  a  separate  maintenance,  yet  after- 
wards, upon  the  husband's  consenting  to  cohabit  with  his  wife,  and 
promising  to  use  her  kindly,  the  Court  have  refused  to  continue  the 
separate  maintenance. 

This  was  on  the  12th  February,  1745.  The  case,  how- 
ever, proceeded ;  and  evidence  was  gone  into,  from  which 
it  appeared  that  Lady  Head  was  subject  to  occasional  fits 
of  mental  derangement ;  and  that  her  husband  had,  with- 
out much  ceremony,  attempted  to  shut  her  up  in  a  mad- 
house. In  finally  disposing  of  the  case,  on  the  20th  May, 
1747,  Lord  Hardwicke,  adverting  to  the  prayer  of  Lady 
Head's  bill,  which  (inter  alia)  was  **  for  liberty  to  separate," 
observed — 

Ab  to  the  liberty  prayed,  it  is  not  in  the  power  of  the  Court  to 

(«)  Her  counsel  mored  that  she      to  maintain  her  till  the  cause  should 
sbonld  be  paid  600Z.  in  the  mean-      be  heard, 
time,  being  a  year  and  a  half' sarrear, 

H.W.  I 
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WIFE'S  MAIN-  decree  it.  I  do  not  find  that  this  Court  ever  made  a  decree  for 
TENANCE  OUT  establishing  a  perpetual  separation  betwixt  husband  and  wife,  or  to 
compel  a  husband  to  pay  a  separate  maintenance  to  his  wife,  unless 
upon  an  agreement ;  and  even  upon  this  unwillingly.  The  agreement 
between  Sir  Francis  and  Lady  Head  was  only  for  the  payment  of  a 
maintenance  during  an  occasional  absence.  Now  confiider  what  has 
been  done  to  put  an  end  to  this  agreement.  [After  stating  the  evi- 
dence  of  Lady  Head*B  derangement,  and  of  Sir  Francis's  purpose  to 
confine  her,  his  Lordship  proceeded] : — ^I  cannot  say  that  Sir  Francis's 
behaviour  on  this  occasion  was  proper ;  but  yet  I  will  not  say  that 
this  was  such  an  act  of  cruelty  as  would  forfeit  the  right  and  autho- 
rity of  a  husband.-  The  supplicavit  (a)  granted  to  Lady  Head  is  no 
reason  that  she  should  elope  from  her  husband ;  for  it  is  a  security 
taken  for  the  wife  upon  a  supposition  that  they  are  to  live  together. 
Nothing  appears  to  show  that  the  husband  has  rendered  himself  in- 
capable of  demanding  the  return  of  his  wife ;  and  as  she  appears  un- 
reasonably averse  to  return,  I  cannot  make  a  decree  for  the  continuance 
of  the  separate  maintenance.  As  to  the  arrears,  let  them  be  piud  to 
her;  because  some  things  have  happened  which  are  an  excuse  for 
Lady  Head's  not  returning  till  this  judicial  offer  of  receiving  her  has 
been  made  by  the  answer  of  her  husband.  He  must  treat  her  as  his 
wife  if  she  do  return ;  therefore  if  she  do  not  return  in  a  month,  the 
maintenance  will  cease.  On  the  other  hand,  if,  on  her  return.  Sir 
Francis  refuse  to  receive,  maintain,  and  treat  her  as  his  wife,  tlie 
maintenance  in  that  case  will  continue. 

The  encouragement  to  reconciliation  which  this  decree 
holds  out  to  the  wife,  or  rather,  the  moral  compulsion  which 
to  that  end  it  imposes  upon  her,  is,  it  is  apprehended, 
foimded  on  the  same  policy  as  that  which  governs  the 
Court  in- awarding  maintenance  to  a  wife  out  of  her  own 
trust  property;  and  the  case,  therefore,  to  this  extent, 
may  be  used  for  general  purposes.  Mr.  Roper  (A)  so 
employs  it ;  neither  himself  nor  his  learned  and  discrimi- 
nating Editor  deeming  it  necessary  to  advert  to  the  basis 
of  the  decree,  which  was  not  an  equity  to  maintenance, 
but  an  agreement  between  the  husband  and  wife's  father, 
liable  to  be  put  an  end  to,  not  only  at  the  mutual  volition 

(a)  She  had  sued  out  a  writ  of  (Jt)  1  Rop.  283. 

snpplicaTit  against  her  husband. 
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of  both  the  married  parties,  but  even  at  the  caprice  of  one  wife*b  main. 
of  them(c).  For  while  the  wife  had  no  power  to  termi-  o,  husband's 
nate  the  separation,  the  husband  might  at  any  moment 
require  her  to  come  back,  and  thus  destroy  all  liability  to 
her  separate  maintenance. 

This  decree,  therefore,  must  be  owned  to  be  of  an  ano- 
malous character ;  resembling  a  common  order  for  main- 
tenance, in  that  it  is  liable  to  be  superseded  by  the  hus- 
band's return  to  duty;  but  differing  from  such  order  in 
two  respects, — 1st,  as  directing  the  payment  to  be  made 
out  of  the  husband's  means;  and  2ndly,  as  being  founded, 
not  upon  an  equity,  but  upon  contract  (cf). 

{e)  See  Fletcher  t.  Fletcher,  2      t.  Angler,  Gilb.  Rep.  152;  Pre.  in 
Cox,  103.  Cha.  496. 

(<Q  See  1  Fonb.  Eq.  96 ;  Angler 
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WIFE'S  POWERS  UNDER  THE  91st  SECTION  OF  THE 
FINES  AND  RECOVERIES  ACT  («). 
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We  have  already  adverted  to  certain  provisions  of 
the  Fines  and  Recoveries  Act(y).  Those  provisions 
were  all  of  a  substitutionary  character,  enabling  married 
women  to  do,  in  a  new  form,  things  which  before  the  Act 
they  could  do  in  an  old  form  aboHshed ;  that  is  to  say, 
enabling  married  women  to  dispose  of  their  estates  by  deedy 
without  fine  or  recovery ;  but  requiring  that  in  all  cases 
the  husband's  concurrence  should  be  had ;  and  also  that 
the  wife  should  be  separately  examined  to  ascertain  that 
her  act  was  done  voluntarily. 

But  it  occasionally  happens  that  the  concurrence  of  the 
husband  cannot  be  procured ;  -and  the  circumstances,  owing 

(tf)  3  &  4  Will.  4,  c.  74.  (/)  Supra,  p.  29. 
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to  causes  arising  in  the   marriage   state,   may  make  it  wife's  powers 
expedient  that  his  concurrence  should  be  dispensed  with.  will.  4,  c.  74, 
For  this  contingency  the  9l8t  section  of  the  act  (to  which         ^^^* 
we  will  now  direct  attention)  makes  provision,  by  enabling 
married  women,  in  particular  situations  specified,  to  dis- 
pose of  their  estates,  without  their  husband's  concurrence, 
as  effectually  as  if  their  husbands  had  concurred.     It  is 
not  substitutionary,  but  remedial;  and  was  so  deliberately 
intended  by  the  able  and  skilful  conveyancer  who  firamed 
it  (^).     The  words  of  the  section  are  as  follow: — 

Provided  always,  and  be  it  further  enacted,  that  if  a  husband  shall,  its  provisiaos. 
in  consequence  of  being  a  lunatic,  idiot,  or  of  unsound  mind  (and 
whether  he  shall  have  been  found  such  by  inquisition  or  not),  or  shall 
from  any  other  cause  be  incapable  of  executing  a  deed,  or  of  making 
a  surrender  of  lands  held  by  copy  of  court-roll,  or  if  his  residence  shall 
not  be  known,  or  he  shall  be  in  prison,  or  shall  be  living  apart  from 
his  wife  (either  by  mutual  consent,  or  by  sentence  of  divorce,  or  in 
consequence  of  his  being  transported  beyond  the  seas,  or  from  any 
other  cause  whatsoever),  it  shall  be  lawM  for  the  Court  of  Common 
Fleas,  by  an  order  to  be  made  in  a  summary  way  upon  the  application 
of  the  wife,  and  upon  such  evidence  as  to  the  said  court  shall  seem 
meet,  to  dispense  with  the  concurrence  of  the  husband  in  any  case  in 
which  his  concurrence  is  required  by  this  act  or  otherwise ;  and  all 
acts,  deeds,  or  surrenders,  to  be  done,  executed,  or  made  by  the  wife, 
in  pursuance  of  such  order,  in  regard  to  lands  of  any  tenure,  or  in 
regard  to  money  subject  to  be  invested  in  the  purchase  of  lands,  shall 
be  done,  executed,  or  made  by  her  in  the  same  manner  as  if  she  were 
a  feme  sole ;  and  when  done,  executed,  or  made  by  her,  shall  be  as 
good  and  valid  as  if  the  husband  had  concurred ;  hut  without pr^udice 
to  his  rights  as  then  existing  indepemdently  of  this  act. 

Therefore,  if  a  husband  labour  under  incapacity  (A),  if  Theooortoi 

CommoD  PtoMf 

his  residence  be  unknown,  if  he  be  in  prison,  or  if  he  be  where  ahmbMid 
living  apart  from  his  wife  (1),  the  Court  of  Common  Pleas  SK^SSS^ 

(jf)    This   is   stated    upon   the  (i)  As  to  the  form  of  rule  to  dlB- 

anthority  of  Mr.  Brodie  himself.  pense  with  the  husband's  concur- 

( A)  As  from  lunacy,  In  re  Tu/r^  rence  when  he  is  separated  from  hit 

ner^  8  C.  B.  166 ;  infancy,  In  re  wife  by  sentence  of  dirorce,  see  jE^ 

JIaigh,  26  L.  J.,  C.  P.  209.  paHe  Dnffill,  5  Man.  &  Gr.  878. 
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WIFE'S  POWERS  may  dispense  with  his  concurrence  in  any  deed  to  be 
WILL." 4.  c.  74,  executed  by  his  wife,  which,  but  for  this  enactment,  would, 
'•  ^^'  without  his  concurrence,  have  been  inralid.  The  Court, 
SrtChliSiiOTr  however, unless  the  husband  be  beyond  reach,  will  require 
of  ciCLic^,  shall  evidence  that  a  proper  application  has  been  made  to  him 
Mttiemont  in  Ilea  for  his  concurrcnce,  and  that  it  has  proved  unsuccessM  (k). 

of  the  husbftnd.  '  ^  '^  ^    ^ 

The  cause,  too,  of  his  non-concurrence  must  appear  to  be 
such  as  to  justify  the  Court  in  dispensing  with  his  con- 
currence (/). 

The  following  are  some  of  the  chief  cases  in  which  the 

Court  of  Common  Fleas  has  interposed  in  pmmianoe  of 

cawofMn.         the  Act.     The  first  of  these  was  £x  parte  Thomas  (m\ 

Thomu,  where  ^  ^       ^     ^ 

JJU*5|}J2d"Slrt"*  wlicre,  as  appears  by  the  report,  the  married  parties  had 
JSi2!^SS  bS^  for  many  years  lived  separate,  and  the  husband  had  latterly 
e  deranged,  -j^q^jj^q  deranged.     Under  these  circumstances,  his  wife, 
Mrs.  Thomas,  desiring  to  dispose  of  her  estAte, — 

Mr.  Serjeant  Bompas  moved  the  Court  of  Common  Pleas  that  she 
might  be  at  liberty  to  make,  without  the  concurrence  of  her  husband, 
a  disposition  by  deed  of  certain  messuages,  lands,  tenements,  and 
hereditaments,  in  the  counties  of  Anglesea  and  Caernarvon,  to  which 
she  was  entitled  as  tenant  in  tail  in  possession,  and  tenant  in  fee-simple 
in  possession.  The  motion  was  founded  on  the  affidavit  of  the  wife, 
sworn  before  a  commissioner  duly  qualified  to  take  affidavits,  that  a 
messuage  or  dwelling-house  in  Caernarvon  was  devised  to  her  in  fee 
by  one  William  Roberts,  and  that  she  was  also  entitled  to  a  certain 
messuage  in  Bangor,  as  tenant  in  tail  in  possession ;  tliat  she  and  her 
husband  had  lived  apart  from  each  other  for  twenty-four  years  last 
past ;  that  some  time  since  her  said  husband  had  become  deranged, 
and  had  been  so  found,  &c.    Rule  absolute  in  the  first  instance. 

Tbeimctioekto        Here  it  may  be  observed  that  the  matter  of  evidence 

praoeed  on  affl-  *' 

daritoniy.  havmg  been  left  by  the  clause  to  the  discretion  of  the 

ik)  Re  Mirfin,  4  Man.  &  Gr.  stating  that  the  wife  had  left  her 

636.  husband  in  consequence  of  his  vio- 

(/)  Re  M.  WiUiame,  1  Man.  &  lenoe,  and  was  living  apart  from 

Gr.  S81.    Thus  the  Court  wiU  not  him:  In  re  Price,  13  C.  B.  286. 

dispense  with  the  husband's  con-  (m)  4  Moore  &  Sc.  88. 
cnrrenoe  upon  an  affldaTit  merely 
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Court,  the  established  practice  is  to  proceed  upon  affidavit  wipe's  powers 
only.  And  an  affidavit  by  the  wife  herself  will  in  no  case  will.  4,  c.  7*, 
be  dispensed  with.     Thus  in  Be  M.  Williams  (n), —  *' ^^* 

Peb  Cur. — ^We  cannot  make  an  order  on  the  affidavit  of  a  third 
person.  If  she  be  unable  to  write,  she  may  at  least  put  her  mark  to 
an  affidavit ;  for  otherwise  she  could  not  make  a  conveyance. 

In  Ex  parte  Shuttleworth  (o\  the  husband  had  for  many  c«m  o^mw. 

f  ^  ^    '  -^    Shuttleworth, 

years  entirely  disappeared.  tonThS^for"^    ' 

Mr.  Seijeant  Andrews  moved  that  the  concurrence  of  the  husband  ui^ddnppmd. 
might  be  dispensed  with,  on  an  affidavit  stating  that  the  wife  was 
married  to  him  in  the  year  1816,  that  he  left  her  in  1820,  that  she  had 
never  heafd  or  received  any  information  respecting  him  since,  that 
his  present  residence  was  altogether  unknown  to  her,  that  she  was 
entitled  in  her  own  right  to  the  entirety  of  certain  copyhold  premises, 
which  she  had  been  compelled  to  mortgage :  and,  finally,  that  if  the 
application  were  not  complied  with  she  would  be  liable  to  incur  a 
forfeiture.    Rula  absolute. 

The  Court  of  Common  Fleas  in  another  case  granted  a 
rule  on  the  mere  groimd  that  the  parties  were  by  mutual 
consent  living  apart  fi*om  each  other. 

This  was  in  the  matter  of  Sarah  Woodcock  (  »),  the  case  of  mw. 

^^ ''  Woodcock,  where 

marginal  note  to  the  report  of  which  case  is  in  the  follow-  ^j^^^lSJ^^f 
ing  words : — "  The  concurrence  of  the  husband  in  a  con-  SSSaTwiSwnL 
veyance  by  a  wife  of  her  separate  property  will  be  dispensed 
with,  where  the  parties  are  living  apart  by  mutual  consent, 
and  the  husband  refuses  to  join  unless  part  of  the  pur- 
chase-money is  paid  to  him."  But  the  body  of  the  report 
does  not  represent  the  property  as  separate  property.  It 
is  as  follows : — 

Mr.  Seijeant  Clarke  moved  for  a  rule  to  enable  Sarah  Woodoock, 
a  married  woman  living  apart  from  her  husband,  to  convey  her  inte- 
rest in  certain  freehold  property  at  Coventry.    The  motion  was 

(»)  2  Scott,  N.  C.  120.  {p)  1  Man.  Gr.  &  Scott,  437. 

{o)  4  Man.  &  Gr.  S32,  n. 
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WIPE'S  POWER8  founded  upon  the  affidavit  of  the  wife,  which  stated  that  she  was 
UNDER  3  &  4    married  to  Thomas  Woodcock  on  the  25th  December,  1827,  and  that 

WILL     *■     C     ix 

a.  91.*  '  ^cy  b^  lived  together  for  about  eight  weeks  and  then  separated, 
and  had  never  since  lived  or  cohabited  together,  but  had  ever  since 
lived  separate  and  apart  from  each  other,  and  that  she  had  ever  since 
and  still  resided  at  Coventry,  and  her  husband  at  Hinckley,  in  the 
county  of  Leicester;  that  she  was  entitled  to  the  property  in  question 
under  the  will  of  one  James  Woodcock,  and  had  contracted  to  sell 
the  same  to  one  Needham  for  452. ;  and  that  she  had  caused  an  appli- 
cation to  be  made  to  her  said  husband  to  join  with  her  in  conveying 
the  same  to  Needham,  pursuant  to  her  said  contract;  and  also  the 
affidavit  of  a  clerk  to  an  attorney,  which  stated  that  he  had  called 
upon  the  husband  and  had  informed  him  of  his  wife*s  right  to  the 
property  in  question,  and  that  she  had  contracted  to  sell  it,  and 
asked  him  if  he  would  join  in  the  conveyance  thereof;  and  that  the 
husband  refused  to  join  in  or  sign  any  deed  unless  he  received  one- 
half  of  the  purchase-money. 

Tindal,  C.  J. — The  husband's  refusal  to  concur  in  the  conveyance, 
except  upon  the  terms  stated,  is  a  sufficient  reason  for  granting  the 
application. — ^Fiat. 


Case  of  Mra. 
Sbirley,  where 
husband  was 
living  abroad  in 
adolteiy. 


In  Ex  parte  Anne  Shirley  {q\  the  marginal  note  of  the 
report  states  that  the  Court  authorized  a  feme  coverte  to 
convey  her  copyhold  property;  her  husband  having  resided 
abroad  for  more  than  twenty  years  with  another  woman. 
But  in  the  body  of  the  report  it  is  stated  that  the  property 
in  question  had  been  devised  to  the  applicant  ^'  to  her  sole 
and  separate  use,^ 

Tindal,  C.  J. — If  the  property  is  copyhold  you  need  not  come 
here. 

Whateley. — By  sect.  91  this  Court  may  dispense  with  the  con- 
currence of  the  husband  in  any  case  where  he  is  living  apart  from 
his  wife. 

Tindal,  C.  J.— That  overrides  the  77th  section,  which  seems  to 
exclude  c(^yholds. 


Case  of  Mn, 
Honetell, 


The  non-concurrence  of  the  husband  must  be  satisfiu>- 


iq)  6  Bing.  N.  C.  226, 
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torily  accounted  for(r) ;  and  to  obtain  a  rule  for  the  wife  wipe's  powers 

M.  ^*  /•    J        xi  •    •  /•  T-*  UNDER  8  &  4 

to  convey,  on  a  presumption  oi  death  ansing  from  his  ^,ll.  4,  c.  74, 
absence,  she  must  make  affidavit  negativing  any  commu-         ^•^^' 
nication  from  him  during  such  absence  (*).  ^  quiSd*wh»o  the 

In  Ke  Mxrfin  \t\  the  wife  was  heir  of  a  surviving  trus-  and  a  presamption 
tee ;  and  her  husband  not  only  lived  apart  from  her,  but  sought  to  be  eeta- 

,  .     bltohed. 

was  in  a  nervous  and  excitable  state,  so  as  to  render  it  case  of  Mn.  lor- 
difficult  to  procure  the  execution  by  him  of  any  legal  in-  wiie  was  heir  of  a 

"^  ■  surrlTlng  trustee. 

strument.  The  Court,  however,  remsed  to  dispense  with 
his  concurrence  in  the  conveyance  of  the  property,  although 
neither  husband  nor  wife  had  any  interest  in  it,  until  an 
application  had  been  made  to  him  to  concur. 

In  Ex  parte  Anne  Duffill  (m),  the  marginal  note  of  the  ^^^^^'{i,J*°' 
report  states  that  the  Court  settled  the  form  of  a  rule  to  S"Sj*'^p^by 
dispense  with  the  concurrence  of  a  husband  in  a  disposition  JJ^JJST  "^ 
by  his  wife  of  "her  separate  property."     There  is  nothing 
in  the  body  of  the  report  to  show  that  the  property  in 
question  was  separate  property.     But  the  rule  is  as  fol- 
lows : — 

It  is  ordered  that  the  said  Anne  Tanner  Duffill  be  at  liberty,  by  deed  Form  of  Rule  of 

-t_        the  Conrt  of 

or  surrender,  to  dispose  of^  release^  surrender,  or  extinguish,  all  her  Common  pieas 
estate  and  interest  of  arid  in  the  hereditaments  and  premises  in  the  the^nsumd's 
said  affidavit  mentioned,  to  such  person  or  persons  as  she  may  think  «»cu««n<». 
fit,  without  the  concurrence  of  her  said  husband,  it  appearing  to  tlie 
Court  by  the  said  affidavit  that  the  said  Henry  Holland  Duffill  is 
living  apart  from  his  said  wife  hj/  sentence  ofdvoorce. 

Upon  a  motion  on  the  part  of  a  married  woman  for  case  of  Mrs.  Tor. 

.1  "I  ner,  where  the 

uberty  to  convey  her  property,  without  the  concurrence  of  oy«t  ^"  ^  <«- 
her  husband,  on  an  allegation  of  his  being  a  lunatic,  the 

(r)  lU  M,  Williams,  1  Man.  &  parte  Yarnall,  17  C.  B.  189;  He 

Gr.  881.  Smith,  16  Law  J.,  C.  P.  168|  Re 

(<)  Re  A.  Horsefall,  3  Man.  &  Squires,  25  Law  J.,  C.  P.  65. 

Gr.     132.      See   also    Bx   parte  (t)  4  Man.  &  Gr.  635. 

Thomas,  4  Moo.   &  S.  331;   i:x  (u)  5  Man.  &  Gr.  37a 
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wiFB*B  POWERS  affidavit  must,  in  distinct  terms,  Btate,  or  must  by  necessary 
WILL.  4,  c.  74  inaplication  import,  that  he  is  of  unsound  mind  at  the  date 
'•^^'  of  the  application.  The  Court  will  also  require  some  ex- 
planation as  to  the  nature  of  the  lunatic's  property,  and 
whether  it  contributes  to  the  wife's  support  (x).  In  the 
matter  of  Jane  Turner  (y ),  where  the  object  was  to  enable 
a  married  woman  to  release  her  right  of  dower  out  of  her 
husband's  estate : — 

Mr.  Seijeant  Channell  had,  on  a  former  day,  obtained  an  order  to 
dispense  with  the  concurrence  of  the  husband  of  Jane  Turner  in  a 
conveyance  for  the  extinguishment  of  her  right  to  dower  in  a  certain 
estate,  the  husband  being  a  lunatic.  The  application  was  founded 
upon  the  affidavit  of  the  wife,  which  stated  that  the  deponent  was 
married  to  John  Turner,  at  &c.,  on  the  22nd  of  June,  1819 ;  that  a 
commission  of  lunacy  was,  in  or  about  the  month  of  January,  1841, 
issued  by  the  Lord  High  Chancellor  of  Great  Britain,  against  the 
said  John  Turner,  under  which  he  had  been  duly  found  a  lunatic ; 
that  Charles  Challen,  of  &c.,  had  been  Appointed  the  committee  of 
his  estate ;  that  by  an  order  made  in  the  matter  of  the  said  John 
Turner,  by  the  Chancellor,  bearing  date  the  2dth  of  March,  1846,  his 
Lordship  did  order,  that,  for  the  purpose  of  raising  a  fund  for  the 
discharge  of  the  debts,  incumbrances,  and  costs  then  due  and  owing 
from  the  said  lunatic  and  his  estate,  the  estate  of  the  said  lunatic, 
situate  at  Elvetham,  in  the  county  of  Southampton,  should  be,  under 
the  provisions  of  the  11  Greo.  4  &  1  Will.  4,  c.  66,  "for  consolidating 
and  amending  the  laws  relating  to  property  belonging  to  infants, 
femes  covert,  idiots,  lunatics,  and  persons  of  unsound  mind,^*  sold  to 
Lord  Calthorpe,  at  the  price  approved  of  by  the  Master,  and  upon 
the  terms  specified  in  the  agreement  therein  mentioned ;  and,  upon 
payment  of  the  sum  of  3,500/.,  the  purchase-money  for  the  said  estate, 
his  Lordship  did  further  order,  that  the  said  Charles  Challen,  as  such 
committee  as  aforesaid,  should,  in  the  place  of  the  said  lunatic,  exe* 
cute  such  deed  or  deeds  as  should  be  necessary  for  conveying  the 
said  estate  at  Elvetham  to  Lord  Calthorpe,  his  heirs  and  assigns,  or 
as  he  or  they  should  direct,  such  deed  or  deeds  to  be  settled  and  ap- 
proved of  by  the  master  in  lunacy,  in  case  the  parties  differed  about 
the  same  ;  that,  on  the  occasion  of  her  marriage  with  the  said  John 

(»)  In  re  CUmd,  16  C.  B.  833. 
(y)  8  C.  B.  166. 
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Turner,  no  settlement,  or  agreement  for  a  settlement,  was  made  npon,  wife's  powers 
nor  any  jointure  in  lieu  of  dower,  and  that  her  right  to  dower  still    ">*«>**  ^  &  * 
existed  in  the  said  estate  at  Elvetham,  and  the  deponent  was  desirous  g^  91/ 

of  extinguishing  such  right,  so  that  the  conveyance  of  the  said  estate 
at  Elvetham  to  Lord  Calthorpe  might  be  made  free  therefrom. 

The  clerk  of  the  rules  having  suggested  a  doubt  whether  the  above 
affidavit  sufficiently  showed  that  the  husband  was  still  a  lunatic,  the 
learned  Serjeant  now  renewed  his  motion. 

Per  Cur. — ^We  think  the  necessary  inference,  from  the  facts  stated 
in  the  affidavit,  is,  that  the  husband  is  still  a  lunatic ;  and  therefore 
the  rule  may  go. — Fiat. 

This  affidavit  is  set  out  at  lengthy  because  the  case  to 
which  it  relates  differs  &om  the  others  in  that  the  interest 
which  the  wife  proposed  to  surrender  was  an  interest^  not 
in  her  own,  but  in  her  lunatic  husband's  estate.  That  in- 
terest consisted  of  her  right  to  dower,  and  the  object  was 
to  enable  his  committee  to  make  an  imfettered  and  abso- 
lute conveyance  to  a  purchaser. 

The  intention  of  the  clause  is  that,  under  the  authority 
of  the  Court,  the  wife  shall  have  power  to  act  as  if  she 
wei'e  a  feme  sole ;  the  want  of  her  husband's  concurrence 
being  supplied  by  the  rule  dispensing  with  it.  Wherever, 
therefore,  the  concurrence  of  the  husband  is  necessary 
and  proper,  but  cannot  be  procured,  the  Court  must  be 
applied  to. 

The  77th  section  of  the  Act  (before  set  out)  (z)  enables 
married  women,  as  we  have  seen,  to  dispose  of  their 
estates  by  deed,  their  husbands  concurring.  The  91st 
section,  now  under  consideration,  is  intended  to  provide 
for  the  case  where  that  concurrence,  though  necessary 
and  proper,  is  withheld.  It  might  therefore  have  been 
expected  that  the  latter  clause  would  be  simply  suppletory 
to  the  former;  so  that  wherever  a  married  woman  might, 

(2)  Su^ra^  p.  30. 
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WIFE'S  POWERS  under  the  77tli  section^  dispose  of  her  estate  with  her 
wiLL?4c.  74  husband's  concurrence,  she  might,  in  the  event  of  his 
^  ^^'  improperly  refusing  to  concur,  dispose  of  her  estate  by  a 
rule  under  the  91st  section  without  his  concurrence.  The 
words  of  the  two  sections,  however,  do  not  admit  of  this 
construction,  for  they  are  by  no  means  correspondent 
with,  or  co-relative  to,  each  other.  On  the  contrary,  the 
variance  between  them  is  too  conspicuous  to  be  accidental 
or  unintentional. 

Thus,  for  example,  there  cannot  be  a  doubt  that  the 
77th  section  applies  to  the  case  of  a  married  woman 
executing  a  deed  to  release  her  right  of  dower;  because 
the  words  of  that  section  expressly  specify  "any  estate 
which  she  alone,  or  which  she  and  her  husband  in  her 
right,  may  have." 

But  there  are  no  such  words  in  the  91st  section,  which 
plainly  points  at  the  husband's  interest  in  the  wife's  pro- 
perty,  but  certainly  does  not  appear  so  plainly  to  point  at 
the  wife's  interest  in  his  property  (a).  And  this  would, 
perhaps,  have  made  it  doubtfiil  (had  it  not  been  for  the 
decision  last  cited),  whether  the  91st  section  applied  at  all, 
or  was  meant  to  apply,  to  the  case  of  a  woman  executing 
a  deed  for  the  extinguishment  of  her  dower. 
Case  of  Mw.  Where  an  order  had  been  made  imder  the  91st  section, 

Kogen. 

enabling  a  married  woman,  without  the  concurrence  of  her 
husband,  to  dispose  of  her  reversionary  interest  in  govern- 
ment stock  to  which  she  was  entitled  under  the  will  of  her 
brother,  upon  the  usual  affidavit  of  the  wife  that  she  was 
living  apart  from  her  husband  by  mutual  consent,  the 
Court  refiised  to  rescind  the  order,  after  it  had  been  acted 


(a)  The  words  "  release  and  ex-      the  77th  section ;  but  do  not  once 
tinguish/*  too,  which  are  appropriate      occur  in  the  9l8t  section, 
to  dower,  arc  carefully  repeated  in 
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upon  and  riffhts  of  third  parties  had  intervened,  upon  the  wipe'spowers 

.         ,  UNDER  3  &  4 

apphcation  of  the  husband,  who  swore  that,  though  he  will.  4.  c.  74, 
generally  resided  apart  from  his  wife  (upon  an  allowance   . 
made  to  him  out  of  her  separate  estate),  he  occasionallj 
visited  and  slept  with  her(^). 


SECTION  VII. 


TITLE  BY  THE  CURTESY  INITIATE.  curtesy  ini- 

TIATE. 
PAOK 

1.  Does  not  arise  from  the 
marriage^  but  from  an  act 
daneinthe  marriage  state  125 


2.  Though  incident  to  the  birth 
of  issue,  not  liable  to  be 


PAa> 
defeated  by  the  death  of 
such  issue  ••         •.125 


3.  Slightly y  if  at  all,  changed 
since  I4ttleton*s  time    . .  125 


This  estate  does  not  arise  from  the  fact  of  matrimony.  Does  not  arise 

^  ,  ,  'rom  the  mar- 

but  from  an  act  done  in  the  marria&:e  state.     Thus,  on  the  ^f*  ^\  ^P^  ■" 

c  '  act  done  in  the 

birth  of  issue  capable  of  inheriting  the  wife's  real  property,  n»»"»««e  state. 
the  husband,  as  the  &ther  of  such  issue,  acquires,  in  his 
own  right,  an  estate  for  life,  called  tenancy  by  the  curtesy 
initiate ;  which  estate,  however,  does  not  become  consum- 
mate till  the  death  of  the  wife. 

Tenancy  by  the  curtesy  initiate,  though  thus  called  into  Though  incident 
•^     •'    ,  ^  •'  '  °         ^  ,         ,  to  the  With  of  in- 

being  by  the  birth  of  issue  capable  of  inheriting,  is  not  {{^J/fS  Sde-"^* 

liable  to  be  determined  by  the  death  of  such  issue,  or  d^^crfsSS 

even  by  such  issue  attaining  majority.  *""®* 

The  peculiarities  of  this  estate  are  discussed  in  the  siightiy.ifatau, 

-^  changed  since 

common  books  of  real  property  and  conveyancing.     It  is  Littleton's  time. 
here  mentioned  chiefly  for  conformity;  the  title  of  the 

(b)  In  re  Alice  Rogers,  L.  R.,  1  C.  P.  47. 
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CURTBBT  INI- 
TIATB. 


husband  by  the  curtesy  having  in  £ict  undergone  but 
slight  change^  if  anj^  since  the  days  of  Littleton  ( c). 


(r)  For  "  Title  by  the  Curtesy  con- 
Bnmmate/'  see  infra.  As  to  how 
far  curtesy  may  be  affected  by  the 
new  law  of  inheritance,  see  Williams 
on  Real  Property,  p.  1 69.  Questions 
on  the  law  of  curtesy  rarely  occur 
in  modem  times,  because  the  inte- 
rests of  husbands  in  the  lands  of 
their  wives  are  now  generally  ascer- 
tained by  proper  settlements  made 
previously  to  marriage.  But  points 
of  curtesy,  though  not  themselves 
the  subject  of  controversy,  arise  in- 


cidentally in  other  litigations.  Thus, 
in  the  case  of  Parker  v.  Parker^ 
before  V.-C.  Wigram,  where  the 
whole  controversy  turned  on  this, — 
whether  the  principal  witness  would 
not  be  tenant  by  the  curtesy,  if  the 
case  he  proved  were  true, — it  waa 
held  he  would.  The  evidence  was 
rejected,  and  the  bill  dismissed  with 
coats.  Incidental  questions  of  cur- 
tesy arise  also  on  the  Statute  of 
Limitations. 
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SECTION  I. 


WIFE'S  LIABILITY  FOR  CRIMINAL  OFFENCES.  wife's 

LIABILITIES. 
FAOX 

6.  The  presumjftion  may  he 
rebutted   . .         . .         . .  130 


PAOB 

1.  Wife  cannot  oontraet  civil 

liaHlity 127 

2.  But  the  muit  amwer  for 

her  crimes  . .         . .  127 

3.  She  is  not  anamerable  where 

she  acts  under  the  coer- 
cion of  her  husband       . .  128 

4.  Except  in  certain  oases  . .  129 

5.  How  far  the  presumption 

of  coercion  extends        ..  129 


7.  Paramour  maybe  convicted 

of  larceny  . .         . .  ISO 

8.  Husband  and  wife  incapa- 

ble of  giving  evidence  for 
or  against  each  other  in 
criminal  proceedings     ..  130 

9.  Exceptions 180 


While  under  coverture,  the  wife,  it  is  said,  cannot  con-  wife  cannot 

contract  civil 

tract  civil  Kability,     But  crimes  of  her  commission  are  iW)Uity. 
personal  to  herself,  according  to  the  maxim  culpa  teneat 
suos  auctores. 

For  criminal    offences,  therefore,  she  must  undergo  Bat  she  mast 
punishment  as  ii  she  were  sole.  cnmet. 

This  last  statement  refers  only  to  offences  committed  by 
the  wife  alone,  that  is  to  say,  apart  from  her  husband,  for 
the  presumption  of  law  is,  that  when  an  act  is  committed 
by  a  wife  in  the  presence  of  her  husband,  it  is  done  under 
his  control,  though  such  presumption  is  capable  of  being 
rebutted  by  evidence  of  acts  committed  by  the  wife  inde- 
pendently of  her  husband  (a). 

(a)  Reg.  t.  Smith,  1  Dea.  &  B.  C.  C.  553. 


128  LIABILITIES  ARISING  FROM 


WIFE'S  In  the  case  of  Reg,  v.    Smith  {b\   the  husband  and 

LIABILITIES 

'-  wife  were  jointly  charged  with  felonious  wounding  with 

able  where  she      intent  to  disfigurc  and  do  grievous  bodily  harm.     The 

acts  uiider  the  ,  ,  , 

ooei^n  of  her      wife  was  acquitted,  the  jury  finding — 1.  That  the  wife  was 

acting  under  the  coercion  of  her  husband.  2.  That  she 
did  not  inflict  any  bodily  harm  on  the  prosecutor. 

In  Reg.  v.  War  draper  (c),  the  wife  was  indicted  jointly 
with  her  husband  for  burglary  and  receiving ;  the  jury 
found  both  the  wife  and  her  husband  guilty  of  receiv- 
ing. On  appeal  to  the  Court  of  Crown  Cases  Reserved,  it 
was  held  that  the  question  which  ought  to  have  been  put 
to  the  jury  was  whether  the  wife  received  the  goods  firom 
her  husband,  or  if  not  fi'om  him,  whether  she  received 
them  in  his  absence.  Erie,  C.  J.,  in  the  course  of  his 
judgment,  observes  (d),  "  I  do  not  think  that  she  could  be 
convicted  of  receiving  them  (the  stolen  goods)  if  they  were 
first  brought  into  the  house  by  the  husband." 

In  Archer^ s  case  (e),  when  the  wife  was  indicted  jointly 
with  her  husband  as  a  receiver,  it  was  held  by  the  judges 
that  though  there  was  evidence  to  show  that  the  wife  took 
a  more  active  part  than  her  husband,  yet  the  conviction  of 
the  wife  could  not  be  supported,  as  it  had  not  been  left  to 
the  jury  to  say  whether  she  had  received  the  goods  in  the 
absence  of  her  husband. 

In  another  case(/),  before  the  Court  of  Crown  Cases 
Reserved,  it  was  decided  that  a  wife  cannot  be  convicted 
as  a  receiver  of  stolen  goods,  if  she  has  received  them  fix)m 
her  husband  (even  though  knowing  that  he  stole  them). 

In  Reg.  v.  Cruse  (g)y  where  the  wife  was  convicted  of 
an  assault  jointly  with  her  husband,  the  conviction  was 

ib)  1  Deac.  &  B.  C.  C.  658.  (/)  Heg.  y.  Brooks,  22  Law  J. 

(0)  29  Law  J.  (M.  C.)  116.  (M.  C.)  121. 

(^  P.  117.  (j)  8  Car.  &  P.  541;  lUg,  r, 

ie)  Moo.  C.  C.  143;  Beg,  v.  Afa-^  Ingram,  1  Salk.  584. 
th^wiy  14  Jarist,  513. 
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upheld  by  the  unanimous  opinion  of  the  twelve  judges,  on        wife's 

LIABILITIES 

the  ground  that  it  was  a  conviction  for  misdemeanor,  and  1 

that  therefore  the  point  of  presumed  coercion  of  the  wife 
did  not  arise  (A).  A  wife  is  not  answerable  for  a  husband's 
neglect  to  provide  food  for  an  apprentice  (i). 

In  Hale's  Pleas  of  the  Crown  (vol.  1,  pp.  45,  47)  it  is  Except  in  certain 
laid  down  that  when  a  crime  is  committed  by  husband  and 
wife  jointly,  the  presumption  of  law  is,  that  the  wife  is  acting 
under  the  coercion  of  her  husband  except  in  cases  of  treason 
and  murder.  In  a  later  part  of  his  work  (pp.  434, 5 16)  he 
makes  an  additional  exception  in  the  case  of  manslaughter. 
Seijeant  Hawkins  (A),  states  the  only  three  exceptions  to 
be  treason^  murder  and  robbery y  and  these  exceptions  are 
stated  in  Hussell  on  Crimes  (/).  Mr.  Greaves,  however 
(one  of  our  highest  authorities  on  criminal  law),  in  a  note 
on  this  passage  in  Russell,  says,  ^^  I  can  find  no  decision 
which  warrants  the  position  in  the  text  as  to  treason, 
murder  or  robbery." 

A  wife  may  be  indicted  jointly  with  her  husband  for 
keeping  a  brothel  or  gaming  house  (m),  or  for  a  forcible 
entry  (n). 

It  may  be  gathered  firom  a  review  of  the  above  authori-  how  tax  the 

.     .  1  /•  1  presumption 

ties,  that  at  present  it  is  not  very  clear  how  far  the  pre-  extends. 
sumption  of  law,  as  to  the  wife  acting  under  the  coercion 
of  her  husband,  extends,  although  it  seems  to  be  generally 


(K)  See,  howeyer,  Reg.  y.  Pricey 
8  Car.  &  F.  19,  where,  in  a  case 
of  misdemeanor,  the  coercion  of  the 
wife  was  presumed. 

(i)  Rex  y.  Sguire,  Stafford  Lent 
Assizes,  1799,  MS.,  cited  in  note  to 
Rnssell  on  Crimes,  4th  ed.,  p.  38. 

(A)  Hawkins'  Fleas  of  the  Crown, 
yol.  1,  p.  4,  8th  ed.    See,  howeyer, 

H.W. 


editorial  note  on  the  third  excep- 
tion. 

(0  4th  ed.,  yol  1,  p.  33. 

(m)  Reg,  y.  Diseon,  10  Mod.  335; 
Reg.  y.  Williams,  1  Salk.  384. 

(n)  1  Hale,  21;  1  Hawk.  C.  64, 
B.  35.  The  subject  of  the  wife's 
criminal  responsibUitj  will  be  found 
fully  treated  in  Russell  on  Crimes, 
4th  ed.,  p.  33  et  seq. 
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WrFE*8 
LIABILITIES. 


Presumption  of 
coercloD  naj  be 
rebutted. 


Panmoar  may 
be  convicted  of 
larceoj* 


Husband  and 
wife  incapable  of 
giving  evidence 
tor  or  against 
each  other  in 
criminal  pro* 
oeedingt. 

Ezoeptiona. 


assumed  that  it  is  excluded  in  cases  of  treason  and  murder 
as  well  as  in  cases  of  misdemeanor  (o). 

The  presumption  of  coercion  may  also  be  rebutted  by 
showing  that  the  husband  was  bed-ridden  or  a  cripple  {p) 
at  the  time  of  the  offence  being  committed. 

Where  a  wife  elopes^  and  she  and  her  paramour  jointly 
carry  off  the  husband's  property,  the  paramour  may  be 
convicted  of  larceny,  provided  that  there  is  also  evidence 
of  adulterous  intercourse  between  the  parties  {q). 

As  a  general  rule  husbands  and  wives  are  incapable  of 
giving  evidence  for  or  against  each  other  in  any  criminal 
proceedings  (r). 

An  exception  has,  however,  been  made  by  statute  in  the 
case  of  offences  under  *'  The  Master  and  Servant  Act, 
1867"  (5),  and  perhaps  in  a  case  of  high  treason  the  evi- 
dence of  a  wife  against  her  husband  might  be  admissible 
though  it  is  very  doubtful  {t). 


(o)  Beg,  T.  Cruse,  8  Car.  &  P. 
641. 

(jp)  Per  Tindal,  C.  J.,  Beg,  y. 
Cruse,  2  M.  C.  C.  R.  53,  and  Ileg, 
T.  Henry  and  Elizabeth  Pollard, 
tried  for  arson  at  Maidstone  Spring 
Assizes,  1838,  cited  in  Beg.  v. 
Cruse, 


Cq)  Beg.  y.  Berry,  7  W.  R.  240; 
Beg.  Y.  Avery,  7  W.  R.  481. 

(r)  Taylor  on  Eridence,  vol.  2, 
p.  1183,  5th  ed. 

(0  30  &  31  Vict.  c.  141,  B.  16. 

(t)  Taylor  on  Evidence,  voL  2, 
p.  1191,  5th  ed. 
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Whebe  tte  act  of  the  wife,  without  beme:  positively  en-  how  «»  husband 

.      i.-i  ,  .-.  ,  ,-       Itoblc  for  wife's 

minai.  involves  moral  turpitude  on  nerpart;  where,  for  act*  not  criminal, 

'  *^  *r         '  ^  bnt  involving 

example,  she  commits  a  fraud,  or  publishes  a  libel,  her  »wrai  tarpitnde, 

husband  is  liable ;  but  it  does  not  therefore  follow  that  she 

is  free  from  individual  responsibility.     On  the  contrary,  it 

would  rather   appear  that  although,  perhaps,   damages 

could  not  be  recovered  from  her  during  the  coverture, 

unless  she  had  separate  property,  yet,  if  redress  were  not 

had  against  the  husband  in  his  lifetime,  she  would,  after 

his  death,  be  bound  in  reparation.     This  point  was  raised, 

but  not  determined  in  the  case  of  Bex  v.  Saunders  (m). 

Bosanquet,  J.,  however,  in  the  course  of  his  judgment 
observes :  "  It  is  not  necessary  on  the  present  occasion  to 
decide  what  would  be  the  liability  of  the  wife  as  to  damages 
in  case  she  should  survive  her  husband;  but  it  is  going  a 
long  way  to  say  that  she  ought  to  be  exempt  after  having 
been  jointly  concerned  in  the  injury." 

In  an  action  against  husband  and  wife  for  defamatory 
words  spoken  by  the  wife  she  (having  separated  from  her 
husband  seven  years  previously,  and  continuing  apart  from 
him)  was  taken  in  execution,  but  applied  to  the  Court  to 
be  discharged  on  affidavit  stating  that  she  had  not  the 

(w)  4  Bing.  N.  C.  96. 

k2 
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HUSBAND'S     means  of  satisfying^  or  any  expectation  of  being  able  to 

L  satisfy,  the  damages  or  costs.     It  appeared,  however,  by 

affidavit  on  the  other  side,  that  her  son,  in  consideration 
of  the  husband  (his  &,ther)  giving  up  to  him  a  certain 
business,  had  covenanted  to  maintain  his  mother  (the  wife) 
during  her  life,  provided  she  would  reside  with  and  assist 
him  therein.  It  also  appeared  that,  when  arrested,  the 
wife  was  accordingly  residing  with  the  son,  and  assisting 
him  in  the  business.  It  further  appeared  that  no  goods 
of  the  husband  were  to  be  found;  and  it  was  alleged  that 
he  had  gone  abroad  to  avoid  arrest.  It  was  moreover 
alleged,  that  the  wife,  when  separated  from  him,  took  with 
her  500/.,  which  she  had  kept,  and  that  she  had  since 
received  divers  sums  in  payment  of  money  lent  by  her 
while  living  with  her  husband.  The  Court  of  Queen's 
Bench  refused  her  application  to  be  discharged  out  of  cus- 
tody; Lord  Denman,  C.  J.,  observing,  that  on  motions  of 
this  sort  the  Court  had  a  discretionary  power.  Here  the 
wife  was  carrying  on  a  distinct  business  apart  from  her 
husband.  That  changed  the  onus  of  proof.  Under  the 
circumstances  of  the  case,  it  was  reasonable  to  expect 
evidence  that  no  one  held  prQperty  for  her  use  (x). 

The  decision  in  this  case  does  not  help  us  to  ascertain 
how  &r  a  married  woman  is  liable  for  acts  which,  though 
bordering  on  criminality,  are  not  actually  subject  to  cri- 
minal jurisdiction.  The  wife,  indeed,  had  published  a  libel. 
The  action  was  brought  against  her  and  her  husband*  He 
was  clearly  responsible,  although  living  apart  from  her. 
But  he  had  gone  out  of  the  way,  leaving  no  property  to 
meet  the  demand.  The  wife  was  found  carrying  on  a  sepa- 
rate trade,  and  standing  in  an  attitude,  as  regards  pecu- 
niary responsibility,  very  similar  to  that  of  a  feme  sole. 

{x)  Fergtuson  v.  Clay  worth,  6      $on,  6  Q.  B.  Rep.  335. 
Q.  B.  Rep.  269.     See  Reg.  y.  John^ 
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The  nding  of  the  Court  would  apparently  have  been  the     husband's 

same  had  the  ground  of  action  been  a  debt  contracted,  ^ 

instead  of  words  spoken,  by  her.  Her  moral  delinquency 
does  not  appear  to  have  been  an  element  of  consideration 
in  the  mind  of  the  Court 

The  liability  of  the  husband  for  the  wife's  tort  or  quasi  Reawmforhns- 
delict  stands  upon  a  principle  of  necessity  as  well  as  justice.  *>'  wue'iB  torts. 
For  the  wife  alone  cannot  be  sued  in  such  a  case ;  and  if 
the  husband  were  also  protected  from  responsibility,  the 
injured  party  would  be  entirely  without  redress.  Thus,  in 
an  action  brought  for  a  libel  published  by  a  married  woman, 
it  is  of  course  to  make  the  husband  a  defendant;  and,  so 
long  as  the  matrimonial  relation  continues,  it  will  make  no 
difference  that  the  spouses  are  apart,  unless  indeed  it  be 
shown  that  the  wife  is  committing  adultery.  Chief  Justice 
Tindal  so  ruled  in  Heady  *  Briscoe  and  Wife  (y),  observing 
that  *^  whether  the  separation  was  permanent  or  tempo- 
rary, did  not  affect  the  question;  for  you  cannot  sue  the 
wife  without  joining  the  husband;  and  a  man  would  be 
without  remedy  if  he  could  not  sue  the  husband." 

The  sTound  upon  which  a  husband  is  held  answerable  fw  »»«•  derw- 

^     ^  ^  •■■  ^  tavlts  OB  an  exe- 

for  his  wife's  devastavits,  or  other  acts  done  by  her  as  J^J^"**"*"^' 
executrix  or  administratrix,  may  be  collected  from  the 
circumstance  that  these  are  offices  which  she  can  assume 
only  with  his  sanction  and  approbation  {z). 

When  a  fraud  is  committed  by  the  wife  in  course  of  her  ForherfrmodM 

,  ^  a^ent  of  bar  hns- 

acting  as  agent  for  her  husband,  there  is  less  difficulty  '"^^ 
in  holding  him  responsible.  Thus  in  Taylor  v.  Green  (a), 
an  advertisement  appeared  in  a  newspaper,  stating  that 
a  baker's  shop  with  the  good-will  of  his  business  was  for 
sale,  and  that  the  house  was  doing  twelve  sacks  a  week. 
The  advertisement  had  been  inserted  by  a  broker,  in  con- 

(y)  5  Car.  &  P.  484.  (tf)  8  Car.  &  P.  316. 

(2)  Smith  T.  SmUh^  21  BeaT.  385. 
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sequence  of  a  conversation  with  the  baker^s  wife  who 
managed  the  business  for  him^  in  which  conversation  she 
told  the  broker  that  they  did  between  nine  and  ten  sacks 
a  week;  upon  which  he  said, "  We  must  make  it  twelve  for 
the  paper."  Attracted  by  this  advertisement,  a  person 
proposing  to  purchase  went  to  the  wife  and  said  to  her, 
"  Are  you  really  doing  anything  like  this  business?"  To 
which  she  replied,  "Yes;  we  are  doing  eleven  sacks;" 
appealing  likewise  to  the  man  in  the  shop,  who  confirmed 
her  statement.  The  baker  himself  did  not  appear  at  aU  in 
the  transaction,  except  in  so  far  that  he  received  the  pur- 
chase-money, and  paid  the  broker  his  commission.  In  an 
action  subsequently  brought  by  the  purchaser  on  the 
representation  contained  in  the  advertisement,  it  was  held 
that  the  baker  was  personally  and  individually  answerable 
in  damages,  inasmuch  as  though  he  did  not  make  any 
representation  himself,  yet  he  made  the  wife  his  agent,  and 
was  bound  by  her  statements. 

A  wife  who  was  proved  to  have  authority  firom  her  hus- 
band, a  paper-^naker,  to  do  certain  .  acts  in  his  trade, 
pledged  paper  which  had  no  wrapper,  label,  or  departure 
stamp  upon  it.  This  was  a  violation  of  the  excise  laws ; 
and,  though  not  a  crime,  was  of  a  criminal  nature.  An 
information  was  filed  against  the  husband  as  answerable 
for  his  wife's  act.  At  the  trial  the  Chief  Baron  (Lord 
Lyndhurst)  ruled  that  the  husband  was  not  liable.  But 
the  Court  upon  motion  held  that  the  authority  of  the  wife 
was  a  question  for  the  jury  (J). 


(h)  Attorney' General  y.  Riddle, 
2  Cromp.  &  Jer.  493.  The  arga- 
ment  of  Sir  William  FoUett  against 
the  rale  for  a  new  trial  was,  that 
the  defendant  ''conld  not  be  sup- 
posed to  have  sanctioned  a  direct 
breach  of   the  excise  laws/'    He 


nrged  that  the  charge  inToWed  a 
crime,  or  was  at  all  events  of  a 
crimiaal  character;  and  that  the 
wife's  anthoritf,  as  agent  for  her 
hnsband,  did  not  enable  her  to  bind 
him  for  her  crimes. 
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In  the  case,  however,  of  the  Liverpool  Adelphi  Loan     hosband's 
Association  v.  Fairhurst  and  Wife  (c),  which  was  a  mixed 


LIABILITIES. 


question  of  contract  and  tort,  the  husband  was  not  held  c^^J  ▼!**** 
liable  for  his  wife's  fraudulent  representation.  The  facts 
were  as  follows: — Certain  persons  applied  to  the  plaintiffs' 
for  the  loan  of  30/.  to  be  secured  by  a  promissory  note 
signed  by  three  persons  and -the  defendant  Jane,  the 
defendant  Jane  at  the  same  time  representing  herself  as  a 
feme  sole  whereas  she  was  the  wife  of  the  male  defendant. 
The  debt  not  being  paid,  the  plaintiffs  brought  an  i^^tion 
against  the  defendant  Jane  and  her  husband  and  recovered 
judgment  against  them  in  the  Court  of  Passage.  On  a 
writ  of  error  being  brought,  the  Court  of  Exchequer 
reversed  the  judgment  of  the  Court  below,  on  the  ground 
that  **  where  the  act  consists  of  fraud  and  covin,  which 
is  part  and  parcel  of  a  contract,  the  wife  cannot  be  respon- 
sible, and  cannot  be  sued,"  and  th^t  the  wife  cannot  bind 
her  husbftnd  by  any  such  contract.  In  a  subsequent 
case  {d)  in  the  Court  of  Common  Pleas  the  judges  were  wright^. 
equally  divided  as  to  whether  an  action  would  lie  against 
husband  and  wife  upon  a  fraudulent  representation  by  the 
wife  that  her  husband  had  accepted  a  bill  of  exchange  . 
whereby  the  plaintiffs  were  induced  to  discount  it,  Erie, 
C.  J.,  and  Byles,  J.,  holding,  that  the  inisrepresentation 
partook  so  much  of  the  nature  of  a  contract,  as  not  to 
constitute  a  cause  of  action  against  husband  and  wife, 
whilst  Williams  and  Willes,  JJ.,  held  that  an  action 
would  lie,  as  the  frtiudulent  representation  was  not  shown 
to  have  been  connected  with  any  contract  with  the  wife. 

These  cases,  nevertheless,  cannot  be  said  to  be  excep-  Thes©  cum  not 

\     exceptions  to 

tions  to  the  general  rule  of  law,  that  a  married  woman  is  ««n«»i'ui«. 
with  her  husband  liable  for  her  torts ;  since  the  judgment 

(c)  23  Law  J^  Ex.  163.  (d)  Wright  v.  Leonard  and  Wife, 

80  L.  J.,  C.  P.  365. 
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of  the  Court  of  Exchequer  Chamber  in  The  Liverpool 
Adelphi  Loan  Association  v.  Fairhursty  and  that  of 
Erle^  C.  J.,  and  Byles,  J.,  in  Wright  v.  Leonard  are 
expressly  stated  to  be  given  on  the  ground  that  the  cause 
of  action  in  each  case  was  founded  on  contract  or  quasi 
contract. 

In  equity  the  separate  estate  of  a  married  woman  may 
becom7bound  by  her  participation  in  a  fiaud  (.). 


SECTION  in. 
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DURING  COHABITATION. 
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The  principle,  as  deduced  from  the  leading  case  of 
Manby  v.  Scott  (/),  on  which  a  husband  is  held  liable  for 
his  wife's  contracts  is  that  she  is  acting  as  his  agent  and 
with  his  authority. 

(/?)  Savage  y.  Foster,  9  Mod.  35;      864 ;  Sharpe  t.  Fby,  L.  R.,  4  Ch.  35. 
Vaugluin  y.  Vanderstegen,  2  Drew.  (/)  Smith's  L.  C,  Tol.  2, 380,  6th 

408;  Hobday  y,  Peters,  28  Bcav.      ed. 
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The  fact  of  cohabitation  raises  the  presumption  that  she     husband's 
is  clothed  with  her  husband's  authority  to  contract  for     'abilities. 

Preflumption  of 

necessaries  suitable  to  his  deeree  and  estate  (g\  and  this  impued  authority 

o  \^/^        ^  to  contract. 

implied  authority  given  by  the  law  to  the  wife  is  not 
affected  by  any  private  arrangement  between  her  and  the 
husband,  uncommunicated  to  the  creditor  (A). 

The  presumption  of  this  authority  given  by  the  husband  oniy  extends  to 
to  the  wife,  only  extends  to  contracts  for  necessaries  (t). 

As  long  as  the  husband  and  wife  cohabit  the  husband 
is  bound  to  supply  his  wife  with  necessaries,  and  is  liable 
to  a  tradesman  who  supplies  them  when  he  neglects  to  pro- 
vide them  himself  (A).  Where,  therefore,  in  the  ordinary 
management  of  their  household,  she  gives  orders  for  articles 
which  prim&  facie  are  proper  in  themselves  and  not  extra- 
vagant, it  will  be  presumed  that  she  has  the  authority  of  her 
husband,  who  will  consequently  be  bound  (/),  as  he  will  be 
also  for  such  articles  as  are  necessary  for  his  wife,  such  ^ 
clothes. 

The  general  principle,  as  laid  down  by  Lord  Holt  in 
Etherington  v.  Parrott{m)y  is,  that  during  cohabitation 
there  is  a  presumption,  arising  firom  the  very  circumstance 
of  cohabitation,  of  the  husband's  assent  to  contracts  made 
by  the  wife  for  necessaries  suitable  to  his  degree  and 
estate  (n).  In  all  cases  where  a  tradesman  sues  the  hus-  on  whom  borthen 
band  for  goods  supplied  to  his  wife  the  burthen  of  proof 
lies  on  him  to  show  that  they  were  necessaries  {o\     This 

(^)  JEtheritiffton  v.  Parrott,  1  Holroyd,  J. 

Salk.  118;  Clifford  y,  Zaytan,  8  C.  (I)  Freeittme  y.  Butcher,  9  Car. 

&  P.  15 ;  Ruddock  Y.  Marth,  1  H.  &  P.  643. 

&  N.  601.  (m)  1  Salk.  118. 

(h)  Johnson  y.  Sumner,  27  Law  (n)  See  Smith's  Leading  Cases, 

J.,  Ex.  341.  notes  to  Manhy  y.  Scott,  6th  ed., 

(i)  Montague  y.  Benedict,  8  B.  yol.  2,  420. 

&  C.  631 ;  Phillipson  y.  Hayter,  (p)  PhilUpson  y.  Hayter,  L.  R., 

L.  R.,6  C.  P.  38.  6  C.  P.  38;  see  also  jndgment  of 

(Jt)  Montague    y.   Benedict^   8  Lord  Tenterden  in  Clifford  y.  Lay- 

Bam.    &    C.    631.    Judgment   of  ton,  3  Car.  &  P.  15. 
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may  be  done  by  showing  that  the  articles  were  suitable  to 
the  position  in  life  occupied  by  the  husband^  or  that  he 
saw  them  in  use  and  expressed  no  disapproval  of  the  pur- 
chase. 

The  presumption  of  authority  however  may  be  rebutted 
by  showing  that  the  husband  had  given  warning  to  the 
tradesman  not  to  supply  his  wife  with  goods  (/?),  or  that 
she  was  akeady  sufficiently  supplied  with  articles  of  the 
same  character  as  those  for  the  price  of  which  he  was  sued 
and  which  were  supplied  to  her  without  his  knowledge  (q). 
But  if  he  knew  of  the  extra  commodities  supplied  upon  his 
wife's  order,  if  his  family  had  had  the  benefit  of  them,  and 
if,  in  fact,  he  himself,  in  his  own  person,  had  helped  to 
appropriate  or  consume  them,  none  of  the  decisions  or 
dicta  say  that  he  would  not  be  liable.  On  the  contrary, 
it  may  be  assumed  that  he  would  be  bound  in  such  a  case, 
although  he  were  to  prove  that  his  establishment  was,  by 
his  own  order,  sufficiently  and  even  amply  supplied  with 
all  necessary  articles.  To  hold  otherwise  would  be  to  con- 
tradict a  maxim  recommended,  no  less  by  its  justness  than 
its  antiquity,  nemo  debet  locupletari  alien&  jacturfi.(r). 
And  even  the  extravagant  nature  of  the  order,  although  it 
may  not  be  alone  sufficient  to  rebut  the  presumption  of  her 
agency,  yet  may  be  properly  left  to  the  jury  as  evidence  to 
negative  the  husband's  authority  («).  The  proper  question 
for  the  jury,  even  where  the  husband  is  living  with  his 
wife,  is  not  merely  whether  the  goods,  in  respect  of  which 


{p)  Etherington  y.  Parrott,  1 
Salk.  118. 

{q)  Renaux  y.  TeaJde,  8  Ex.  680. 

(r)  See  2  Hop.  112,  where  be 
says  in  a  marginal  note,  "If  the 
articles  bought  be  not  necessaries, 
yet  if  they  come  to  the  husband's 
use,  he  will  be  liable."  This  is 
justice  and  good  sense  at  all  events^ 


but  he  cites  no  decision  or  dictum. 
In  his  text  at  the  same  place  he 
says  the  husband  will  be  liable 
where  "  he  allows  the  wife  to  retaia 
and  enjoy  "  the  articles. 

(#)  Lane  t.  Ironmonger,  18  M. 
&  W.  868 ;  Spreadhiry  v.  Chap- 
man^ 8  C.  &  F.  371. 
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the  action  is  brought,  were  necessaries  suitable  to  her     husband's ^ 
station,  but  whether  upon  the  facts  proved  she  had  any    '''abilities. 
authority,  express  or  implied,  to  bind  her  husband  by  the 
contract ;  and  where  the  former  question  alone  was  put  the 
Court  granted  a  new  trial  (t). 

The  question  as  to  what  are  necessaries  is  one  for  the  as  to  what  an 
jury,  though  it  is  for  the  judge  to  determine  whether  there  quesuon  for  jury. 
is  evidence  that  ought  reasonably  to  satisfy  a  jury  that  the 
articles  in  question  are  necessaries  or  not  (u). 

^*  The  word  necessaries,''  says  Byles,  J.,  in  JoUv  v.  Definition  of  term 

**  neoesBarlBs.'* 

Bees  (x),  "  is  not  free  from  ambiguity.  It  may  import 
simply  things  suitable  to  the  station  of  the  party,  supplied 
without  reference  to  the  supply  or  means  of  supply  frx)m 
other  sources ;  or  it  may  import  things  not  only  suitable 
but  requisite  or  indispensable,  because  not  supplied  from 
any  other  source.  And  these  last  again  are  divisible  into 
two  classes:  those  which  are  indispensable  without  any 
fikult  of  the  party  supplied,  and  those  which  are  indispens- 
able because  the  party  supplied  has  wasted  supplies,  or  the 
means  of  supply,  from  other  quarters."  From  this  defini- 
tion given  by  the  learned  judge  of  the  word  «  necessaries," 
it  is  obvious  that  the  meaning  to  be  attached  to  the  term 
must  depend  upon  the  facts  of  each  particular  case. 

A  husband  who  supplies  his  wife  with  necessaries  suit-  when  hnaband 

not  liable. 

able  to  her  position  is  not  liable  for  debts  contracted  by  her 
without  his  previous  authority  or  subsequent  sanction  (y). 
Where  the  wife  has  a  separate  income,  the  husband  is  not 
liable  even  for  necessaries.  In  a  recent  case  in  the  Court 
of  Common  Pleas  (z)  this  doctrine  was  carried  to  its  /offyr.izeei. 
frdlest  extent. 

(t)  jR&id    V.  Teakle,   18  C.  B.  (y)  Seaton  v.  BenedUt,  6  Bing. 

627.  28. 

(w)   Ityder  v.  W<mhwell   (Ex.  (2)  Jolly  v.  Rees,  33  Law  J.,  C. 

Ch.),  L.  R.,  4  Ex.  39.  P.  177. 

(x)  33  L.  J.,  C.  P.  180. 
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Zant  V.  Inm- 
tnonger,  showing 
circumstances 
that  go  to  prove, 
and  to  negative, 
the  wife's  autho- 
rlly. 


A  husband  and  wife  were  living  together,  she  had  a 
separate  income  of  her  own,  over  which  the  husband 
exercised  no  control ;  the  husband  also  agreed  to  make 
her  a  separate  allowance  for  her  expenditure  on  herself  and 
their  children,  with  an  express  stipulation  that  she  should 
contract  no  debts  whatever.  The  husband  did  not  pay  the 
stipulated  allowance  in  full,  and  what  he  did  pay  was  not 
sufficient  to  supply  to  his  wife  and  children  such  articles 
as  the  jury  thought  were  suitable  to  their  estate  and 
degree: — Held,  by  the  majority  of  the  Court  (Erie,  C.  J., 
Williams,  J.,  and  Willes,  J.;  Byles,  J.,  diss.),  that  the 
husband  was  not  liable  for  the  goods  supplied  to  the  wife 
on  credit,  although  such  goods  were  suitable  to  the  estate 
and  degree  of  herself  and  the  children,  for  that  having 
power  to  draw  inferences  of  &ct,  they  did  not  infer  that  the 
husband  had  held  out  that  the  wife  had  authority  to  bind 
him  to  that  extent. 

The  case  of  Lane  v.  Ironmonger  (a),  decided  in  the 
Court  of  Exchequer  in  the  year  1844,  gives  a  very  fiill 
exposition  of  the  law  on  the  wife's  power  to  bind  her 
husband  for  articles  supplied  upon  her  order.  The  com- 
ments upon  prior  authorities,  and  the  care  which  marks 
the  judgment,  render  the  case  very  deserving  of  attention. 

At  the  trial,  before  Pollock,  C.  B.,  it  appeared  that  the  action  was 
brought  to  recover  the  sum  of  5,287^.,  for  various  articles  of  milli- 
nery, viz.,  bonnets,  feathers,  lace  and  ribbons,  supplied  by  the 
plaintiff  to  the  defendant's  wife,  during  part  of  the  year  1843.  It 
further  appeared  that  the  defendant's  wife  had  a  separate  fortune, 
though  she  and  her  husband  were  living  together;  and  that  the 
plaintiff  having  been  induced  to  make  inquiry,  was  told  he  had 
1,100/.  per  annum.  There  was  no  evidence  of  any  express  authority 
given  by  the  husband  to  his  wife  to  order  the  articles  in  question. 
Under  these  circumstances,  it  was  contended  for  the  defendant,  that, 
as  the  articles  ordered  by  the  defendant's  wife  were  excessive  in 
amount,  and  as  there  was  no  evidence  of  any  express  authority  given 

(a)  13  Mcc.  &  Wei.  368. 
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hj  him,  the  jury  ought  not  to  infer  that  the  wife  had  any  implied  husband's 
authority  from  her  husband  to  order  the  goods ;  and  the  direction  of  '-'abilities. 
Lord  Abinger,  C.  B.,  in  the  case  of  Freestone  v.  Butcher  (6),  was 
cited  to  the  learned  judge,  who  told  the  jury,  that  he  approved  of  and 
adopted  it ;  and  tliey  thereupon  found  a  verdict  for  the  defendant. 
Afterwards,  the  plaintiff's  counsel  moved  for  a  new  trial,  on  the  ground 
of  misdirection,  contending  that  the  direction  of  the  learned  judge 
had  proceeded  upon  the  doctrine  laid  down  by  Lord  Abinger,  C.  B.,  in 
Freestone  v.  Butcher^  which,  it  was  submitted,  was  not  correct  in  law, 
and  co.uld  not  be  supported.  The  learned  counsel,  further  comment- 
ing on  Freestone  v.  Butcher^  proceeded  as  follows  :  "  his  Lordship 
there  says,  the  general  rule  is,  that  a  wife  cannot  bind  her  husband 
by  her  contract,  except  as  his  agent  There  are,  however,  cases  in 
which  a  jury  may  infer  such  agency.  In  the  cases  of  orders  given  by 
the  wife  in  those  departments  which  she  has  under  her  control,  the 
jury  may  infer  that  the  wife  was  the  agent  of  her  husband  till  the  con- 
trary appear.  So,  for  such  articles  as  are  necessary  for  the  wife,  such 
as  clothes,  if  the  order  is  given  by  the  wife,  and  she  is  living  with 
her  husband,  and  nothing  appears  to  the  contrary,  the  jury  do  right  in 
inferring  the  agency ;  but  if  the  order  is  excessive  in  point  of  extent,  or 
if,  when  the  husband  has  a  small  income,  the  wife  gives  extravagant 
orders,  these  are  circumstances  from  which  a  jury  would  infer  that 
there  was  no  agency.  The  tradesman  who  supplies  the  goods  takes  the 
risk,  and  if  the  bill  is  one  of  an  extravagant  nature,  such  as  the  husband 
would  never  have  authorized,  that  would  be  alone  sufficient  to  repel 
the  inference  of  agency."  So  unqualified  a  doctrine  cannot  be  main- 
tained. [Parke,  B.—It  is  because  she  is  the  agent  of  her  husband  that 
the  tradesman  ought  to  be  careful  not  to  supply  her  to  an  extravagant 
extent,  for  her  giving  orders  to  such  an  extent  would  go  to  show  she 
was  not  acting  as  the  husband's  agent,  and  to  the  extent  authorized 
by  him.]  The  case  of  Freestone  v.  Butcher  seems  to  carry  the  law  as 
to  the  husband's  exemption  from  liability  further  than  any  of  the  cases 
which  have  preceded  it  This  is  a  case  in  which  the  husband  and  wife 
are  living  together,  and  it  may  fairly  be  presumed  that  he  had  seen 
these  articles  of  dress  worn  by  his  wife.  In  Montague  v.  Benedict  (c), 
it  is  said  that  "  cohabitation  is  presumptive  evidence  of  the  assent  of 
the  husband ;  but  it  may  be  rebutted  by  contrary  evidence."  In  that 
case  there  was  evidence  to  rebut  the  presumption,  and  the  contract 
was  held  not  to  be  within  her  authority.  [Pollock,  C.  B. — IIow  can 
you  distinguish  between  clotlies  and  rings,  which  are  both  orna- 
mental ?  Jewellery  may  be  just  as  fit  to  be  ordered  by  a  lady  as 
lace  or  any  other  article  of  dress.    Parke,  B. — The  only  question  is, 

ib)  9  Car.  &  P.  647.  (c)  3  Bam.  &  Cress.  685. 
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whether  the  extravagance  of  the  bill  is  an  element  to  be  taken  into 
consideration  by  the  jury,  in  considering  the  question  of  the  wife's 
agency.  Surely  it  is.]  It  was  incorrect  in  the  learned  judge  to 
say,  in  the  words  of  Lord  Abinger's  ruling,  that  the  extravagance  of 
the  bill  **  would  be  alon4  sufficient  to  repel  the  inference  of  agency.** 

Parke,  B. — There  may  be  a  trifling  inaccuracy  in  the  report  of  the 
case  of  Freestone  v.  Butcher^  in  stating  that  the  extravagance  of  the 
bill  would  alone  repel  the  inference  of  agency ;  that  alone,  perhaps, 
would  not  be  sufficient ;  but  it  may  be  repelled  by  that  and  other 
circumstances  together.  The  law,  as  there  laid  down,  is  substantially 
correct.  The  whole  turns  upon  the  question  of  the  husband's  autho- 
rity ;  and  it  is  for  the  jury  to  say  whether  the  wife  had  any  such  au- 
thority, and  whether  the  plaintiff,  who  supplied  her  with  these  articles, 
must  not  have  known  that  she  was  exceeding  her  husband's  autho- 
rity to  pledge  his  credit.  If  he  had  any  doubts  upon  the  subject,  he 
might  have  made  inquiries  of  the  husband.  It  was  not  proved  that 
the  husband  knew  the  articles  had  been  ordered,  or  saw  his  wife 
wearing  them. 

The  other  judges  concurred;  and  the  rule  was  refused. 


Cases  where  wife 
liM  goodfi  sup- 
plied during 
tempomiy  absence 
of  husband. 


Wife  bound  to 
reside  where 
husband  wishes. 


•Where  a  husband  is  not  separated  from  his  wife,  but 
during  a  temporary  absence  maJkes  an  allowance  to  her 
for  the  supply  of  herself  and  &mil7  with  necessaries,  he 
is  not  liable  to  a  tradesman  who,  with  knowledge  of  this 
fact,  supplies  her  with  goods  (rf).  Also,  when  a  trades- 
man, knowing  the  wife  to  be  a  married  woman,  gave  credit 
to  her  and  not  to  the  husband,  it  was  held  that  the  hus- 
band was  not  liable  {e\ 

Where  the  wife  of  an  officer  resides  in  England,  and 
her  husband  is  abroad  on  service,  she  is  not  to  be  con- 
sidered as  living  separate  from  her  husband  (y*)/ 

It  may  perhaps  be  not  out  of  place  to  observe  here,  that 
as  a  general  rule  it  is  the  duty  of  a  wife  to  reside  with  her 
husband  wherever  he  wishes;  and  consequently,  it  has 
been  held  that  a  condition  attached  to  a  legacy,  that  the 


(<0  Holt  y.  Brien,  4  B.  &  Aid.      856. 
262.  (/)  DennyB  v.  Sargeant^  6  Car. 

(<f)  Bewtley  ▼.  Qr^ffin,  6  Taunt      &  P.  419. 
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legatee  (a  married  woman)  sliould  reside  in  a  place  dif-     husband's 
ferent  to  where  her  husband  wished,  is  void  (ff),  1- 


A  man  is  liable  for  the  debts  of  the  woman  with  whom  where  woman 

held  oat  M  wife. 

he  cohabits,  if  he  holds  her  out  to  the  world  as  his  wife  (A). 
And  where  a  man,  who  had  for  some  years  so  cohabited 
with  a  woman  who  had  passed  as  his  wife,  went  abroad,  it 
was  held  that  she  might  have  the  same  authority  to  bind 
him  by  her  contracts  for  necessaries  as  if  she  had  been 
his  wife,  but  that  his  executor  was  not  bound  to  pay  for 
any  goods  supplied  to  her  after  his  death,  although  before 
information  of  his  death  had  been  received  (2).  Such  lia- 
bility will  continue  even  after  the  cohabitation  has  ceased, 
unless  the  parties  supplying  goods  have  been  informed  of 
the  separation  (A). 

A  husband  is  not  liable  on  a  promissory  note  made  by  Aathontjof  wife 
his  wife  in  his  name  without  his  authority;  and  evidence  mi«or7  note  or 
that  the  proceeds  of  such  note  were  applied  in  discharge 
of  the  husband's  debts  is  not  sufficient  to  prove  his 
authority  (/).  The  wife  may  however  be  her  husband's 
agent,  with  his  assent,  to  accept  and  indorse  bills  even  in 
her  own  name  for  him  (m).  Payment  of  interest  by  a 
wife  on  a  promissory  note,  made  by  her  when  a  feme  sole, 
is  no  evidence  of  a  promise  to  pay  by  the  husband  (n). 

A  married  woman  may  be  appointed  an  executrix  or  Anthori^ofwife 

_,,  to  act  aa  executrix 

administratrix,  but  she  cannot  obtam  probate  or  admi-  oradmimstntxiz. 
nister  without  the  consent  of  her  husband ;  though  it  was 


Of)  Wilkinson  t.  Wilkinson,  L.  Munro  y.  Do  Chenuint,  i  Camp. 

R,  Weekly  Notes,  1871,  p.  60.  216. 

(h)  Watson  T.  Threlksld,  2  Esp.  (l)  Chitty  on  Contracts,  rth  ed., 

637;  SoHnson  t.  Nahon,  1  Camp.  p.  159;  Ooldstone  Y.Jovejf,  8  Scott, 

246.  894. 

(i)  Blades  t.  I^ee,  9  Barn.  &  (m)  Lindus  t.  BradweU,  6  C.  B. 

Cr.  167;  Snunit  v.  Ilherry,  10  M.  683. 

h  W.  1.  (n)  Neve  ▼.  Hollands^  16  Jnr. 

(Ji)  Ryan  v.  Sams,  12  Q.  B.  460;  983. 
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Articles  of  tbe 
peace. 


held  in  the  case  of  Pemberton  v.  Chapman  {o\  by  the 
majority  of  the  Court  of  Exchequer  Chamber  (Cockbum, 
C.  J.,  and  WiUes,  J.,  dissenting)  that  the  personal  estate 
of  the  deceased  vested  in  her  immediately  upon  the  deaths 
and  a  payment  or  delivery  of  the  property  to  her  made 
bon&  fide,  before  the  dissent  of  the  husband  and  before 
probate,  is  valid. 

Under  the  head  of  necessaries  the  common  law  courts 
include  articles  of  the  peace.  A  husband,  therefore,  is 
liable  to  an  attorney  who  acts  for  his  wife  in  exhibiting 
such  articles  against  him(/>).  But  the  proceeding  must 
be  a  proper  one,  and  called  for  under  the  circumstances. 
Such  a  case  is  hardly  to  be  resolved  upon  any  principle  of 
agency;  for  the  husband  cannot  be  supposed  to  give  a 
commission  to  his  wife  to  file  articles  of  the  peace  against 
himself;  but  a  higher  power,  the  law,  authorizes  her  to  do 
the  needfiil  for  her  own  protection,  and  to  this  limited 
extent  to  bind  her  husband  without  his  sanction.  Accord- 
ingly, were  she  to  go  the  further  length  of  actually 
indicting  her  husband,  the  rule  would  be  different;  for  it 
is  impossible  to  say  that  a  prosecution  of  the  husband  is 
a  necessary  for  the  wife,  within  the  rule  on  this  subject. 
Thus,  per  Patteson,  J. — *^  It  cannot  be  maintained  that 
an  indictment  against  the  husband  for  assaulting  his  wife 
is  a  necessary"  (q). 


(o)  7  E.  &  B.  210. 

(^)  Shepherd  t.  Maekottl,  8 
Camp.  326. 

{q)  Orindcll  v.  Godmond,  6  Ad. 
Sc  £1.  765.  Articles  of  the  peace 
generally  assume  hasband  and  wife 
to  be  living  together  (see  Head  y. 
Head,  svpra,  p.  112),  and  haye 
therefore  been  touched  npon  in  this, 
rather  than  in  the  next,  section. 
See,  however,  Twrner  v.  Jlookes,  10 
Ad.  &  £1.  47,  where  a  wife  living 


apart  from  her  husband  was  obliged 
to  exhibit  articles  of  the  peace 
against  him,  and  for  that  purpose 
employed  an  attorney,  who,  having 
sued  the  husband  for  the  costs,  it 
was  held  that  the  Court  would  not 
inquire  whether  the  wife  could  have 
paid  him  out  of  her  maintenance; 
Lord  Denman  observing,  "  she  has 
her  maintenance  for  other  pur- 
poses. *' 
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SECTION  IV. 

HUSBAND'S  LIABILITY  FOR   HIS   WIFE'S  CONTRACTS 

DURING  SEPARATION  (r). 


YAOS 

1.  Wife  prima  facie  mithimt 

authority  to  contract  . .  146 

2.  Separation  mutt  be  justi- 

fied   U6 

3.  How  separation  may  he 

justified 147 

4.  Sushand*8  request  that  she 

will  return        . .         . .   148 

5.  Wheti  such   request  will 

determine  husoand's  lia- 
bility       148 

6.  Where  husband  allows  her 

a  sufficient  maintenance  149 

7.  Effect  of  notice  to  trades- 

men          149 

8.  Johnson  y.  Sumner        .  •  149 

9.  Advances  m>ade  to  a  wife 

deserted  by  her  husband 
can  be  recovered  in 
equity 160 

10.   When    maintenance    un- 
paid       • 150 


11.  Wife  of  lunatic  can  pledge 
his  credit 


PAOK 


•  • 


161 


12.  Deserted  wife  can  pledge 
husband* s  credit  for  ne- 
cessaries  supplied  to 
child       ••         ..         •• 

18.  For  legal  expenses  in 
certain  instances 

14.  Husband's  liability  to 
stranger  for  wife^s  fune- 
ral expenses      .  •         •  • 

16.  Adultery  of  wife  relieves 
husband  from  liability  . 

16.  Poole  y.  Canning. . 

17.  Debtors  Act,  1869,  82  ^83 

Vict.  c.  62 

18.  Position  of  wife  of  felon  . 

19.  Whether  when  the   hus- 

band is  discharged  from 
liability  the  wife  be- 
comes liable       •  • 

20.  Husband  cannot  recover 

savings  out  of  wife*s  se- 
parate maintenance    . . 


151 

151 
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162 
152 

162 
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From  the  last  section  it  has  been  coUected  that  when 
the  wife  resides  with  her  husband,  and  when  the  act  done 
by  her  is  in  the  ordinary  course  of  domestic  administration, 
her  authority  to  bind  him  will,  prim&  facie,  be  presumed. 
That  is  to  say,  will  be  inferred ; — subject  to  be  rebutted  by 
contrary  evidence.  But  when  the  wife  is  living  apart  from 
her  husband,  the  presumption  changes  sides,  and  the  onus 
probandi  is  thrown  on  the  party  aUeging  the  authority  (*) ; 


NECESSARIES 

WHEN 

HUSBAND  AND 

WIFE  LiyE 

APART. 


(r)  The  separation  here  referred 
to  does  not  inclnde  eases  in  which 
there  has  been  a  decree  for  judicial 
separation,  for  which   see  infra^ 

H.W. 


p.  220. 

(s)  Mainwaring  y.  Leslie,  M.  & 
M.  18;  Edwards  y.  Towells,  5  M, 
&  G.  624. 
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NECESSARIES    for  thc  Iew  cEsts  upon  married  persons  the  duty  of  coha- 

w  ri  E  N 

HUSBAND  AND   bltation ;  and  a  husband  is  not  bound  to  support  a  wife 
^a"rt^^      who,  without  just  cause,  refiises  to  cohabit  with  him(f). 

Wife  prTmft  facte    Primfil  facic,  therefore,  a  woman  living  apart  from  her 

husband  has  no  authority  to  bind  him. 

In  order  to  fasten  liability  upon  the  husband,  therefore, 
the  separation  must  be  justified.  Thus  it  is  laid  down 
with  great  emphasis  by  Lord  Tenterden,  that  "  when  the 
wife  is  living  apart  from  the  husband,  there  is  no  presump- 
tion that  she  has  authority  to  bind  even  for  necessaries 
suitable  to  her  degree.  It  is  for  the  plaintiff  to  show  that 
under  the  circumstances  of  the  separation,  or  from  the 
conduct  of  the  husband,  she  has  such  authority.  The 
mischief  of  allowing  the  ordering  of  goods  by  a  married 
woman  living  apart  from  her  husband  to  be  prim&  facie 
evidence,  so  as  to  charge  him  for  them,  would  be  incalcu- 
lable" («).  Hence  his  Lordship  concludes  that  **it  is  for 
the  plaintiff  to  show  that  she  (the  wife,  when  absent  from 
her  husband)  was  absent  from  some  cause  which  would 
justify  her  absence"  (x).  In  Clifford  v.  LatoUy  the  same 
great  judge  put  the  thing  in  this  form :  ''  When  a  wife  lives 
with  her  husband,  he  may  in  general  be  taken  to  be  cogni- 
zant of  her  contracts ;  but  when  they  are  living  separate, 
it  is  for  the  party  seeking  to  charge  the  husband  to  make 
out  by  proof  that  he  is  liable.  If  a  shopkeeper  will  sell 
goods  to  every  one  who  comes  into  his  shop,  without 
inquiry  into  their  circumstances,  he  takes  his  chance  of 
getting  paid,  and  it  lies  on  him  to  make  out,  by  frill  proof, 
his  claim  against  any  other  person"  (y ).     And,  again,  in 


(f)  Etlierin^ton  v.  Parrott,  2 
Lord  Ravra.  1006. 

(tt)  Mainwaring  ▼.  Leslie,  1 
Mood.  &  Malk.  18,  and  see  Starkie 
on  Evidence,  part  4, 692 ;  Selw.  N.  P. 
Bar.  &  Fern.  1;  Montague  v.  BenC" 


diet,  3  Bam.  &  Cr.  631. 

(ar)  Mainwaring  v.  Leslie,  2  Car. 
&  P.  607. 

(y)  Clifford  t.  Lafpn,  Mood.  & 
Malk.  101. 
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the  same  case  (though  given  by  diflFerent  reporters)  the    wbcb88arie8 

WH  EM 

Chief  Justice^  following  out  the  principle  to  its  legitimate  husband  and 
results,  arrives  at  this  practical  deduction,  namely,  that  it  ^^^^j^^,^ 
is  "the  duty  of  tradesmen. to  inquire  into  the  circum- 
stances  of  the  separation,  before  they  part  with  their 
goods ;  the  onus  lying  on  them  to  prove  that  the  circum- 
stances are  such  as  will  entitle  them  to  recover  against  the 
husband"  (z). 

The  general  presumption,  therefore,  against  the  wife's 
authority,  it  will  be  the  first  task  of  every  plaintiff  suing 
a  husband,  under  such  circmnstances,  to  displace ;  which 
he  may  do  by  showing  that  the  wife's  separation  has  arisen 
from  no  fault  on  her  part  (a). 

In  the  first  place,  she  may  have  been  deserted  by  her  HowaepBmtion 

^  '  J  ^  J  may  be  juftlfled. 

husband.     Such  a  case  speaks  for  itself,  and  requires  no 
commentary. 

Secondly,  her  husband  may  have  turned  her  out  of 
doors,  in  which  case  she  goes  forth  to  the  world  with  an 
implied  credit  for  necessaries  {b). 

Thirdly,  her  husband's  misconduct  may  have  compelled 
her  to  leave  him  (c).  Thus,  if  a  wife  quit  her  husband's 
house  under  a  reasonable  apprehension  of  personal  violence, 
that  will  be  equivalent  to  his  turning  her  out  of  doors. 
The  nature  however  of  the  threat  which  woidd  justify 
a  wife  in  refusing  to  return  to  her  husband  ought  to  be 
explained  to  the  jury  (d).  If  she  quit  because  her  husband 
has  brought  a  common  woman  to  reside  in  it,  that  is  also 
a  sufficient  reason  for  her  going ;  and  it  is  no  defence  to 

(s)  3  Car.  &  P.  16.  {h)  Hunt   ▼.  De  Blaquiere^   6 

(a)  This  proposition  is  stated  in  Bingr  557. 

this  fonn  advisedlj,  because  what-  (c)  Jewshury    ▼•   yemhold,    26 

ever  logicians  may  saj,  it  is  the  con-  Law  J.,  Ex.  247. 

stant  practice  to  proTe  negatives  in  {d)  Biffin  v.  Bignell,  81  Law  J., 

Conrts  of  Justice.  Ex.  189. 
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LIABILITIES  ARISINO  FROM 


IIECES8ARIB8 

WHEN 

HUSBAND  AND 

WIPE  LIVE 

APART. 


HaabftDd's  re- 
qaest  that  she 
will  return. 


When  each  re- 
queet  will  deter- 
mine hiuboodli 
liability. 


an  action  for  necessaries  supplied  to  her  under  such  cir- 
cumstances,  that  she  has  committed  adultery  previously  to 
the  credit  being  given,  if  the  husband  did  not  know  of  it 
till  after y  nor  that  after  the  credit  she  obtained  a  decree 
for  alimony y  which  alimony  was  to  relate  back  to  a  period 
before  the  credit  {e). 

Fourthly,  the  separation  may  have  been  by  mutual  con- 
sent :  in  which  case  the  husband's  obligation  to  maintain 
the  wife  continues,  since  he  cannot  complain  of  her  for 
leaving  him  when  she  does  so  with  his  own  approbation  {f). 

Where,  however,  a  wife  has  left  her  husband,  not  by 
mutual  consent,  but  upon  grounds  sufficient  to  justify  her 
doing  so,  a  simple  request  on  his  part  that  she  will  return 
to  him  does  not  of  itself  determine  his  liability  for  neces- 
saries supplied  to  her  during  the  separation  (^).  And  it 
is  clear  that  if  he  only  offers  to  take  her  back  upon  condi- 
tions which  are  improper,  his  liability  continues  (Jk), 

Under  what  circumstances  a  husband  may  require  his 
wife's  return,  and  when  her  reftisal  will  put  an  end  to  his 
liability,  are  points  thus  handled  by  Mr.  Baron  Garrow  in 
Reed  v.  Moore  (i). 

If  a  husband  drives  his  wife  from  him  by  his  miscondact,  and 
sends  her  forth  with  an  implied  credit  arising  from  their  relative 
situation,  it  is  his  duty  by  some  positive  act  to  determine  that  liability. 
If  his  wife  subsequently  returns,  his  liability  is  at  an  end.  But  in 
default  of  any  amicable  arrangement,  he  must  go  to  the  Spiritual 
Court,  and  there  obtain  a  decree  for  thQ  purpose.  And  until  some 
such  unequivocal  act  is  done,  a  person  making  a  claim  in  a  Court  of 
Law  for  necessaries  supplied  to  the  wife  is  entitled  to  recover  against 
the  husband. 


(e)  Ifouliston  v.  Smyth,  2  Car.  & 
Pay.  22,  where  the  case  of  Horwood 
V.  HeffeTy  3  Taunt.  421,  was  repu- 
diated. 

(/)  Bimon  v.  SurreU,  8  Car.  & 
Pay.  717. 


(g)  Emery  v.  Emery ^  1  You.  & 
Jer.  601. 

(A)  Reed  v.  Moore^  5  Car.  & 
Pay.  200. 

(i)  6  Car.  &  Pay.  200. 
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Where  a  husband  Kying  apart  from  his  wife  allows  her  necessaries 

enough  for  her  maintenance^  he  is  not  liable  for  necessaries  HusrAiTirAHD 

supplied  to  her,  and  notiqe  to  the  tradesmen  of  that  allow-  ^1"  "^* 
ance  is  unnecessary,  because,  if  they  inquire  into  the  cir- 


APART. 


Wbere  hiuband 


cumstances  of  her  separation,  they  wiU  find  that  she  is  not  »uo^»>«raiui- 


fldent  mainte- 
nanoe. 


in  a  situation  to  charge  her  husband ;  and  if  they  do  not 
choose  to  inquire,  they  trust  her  at  their  peril  (A). 

A  mere  notice  by  the  husband  that  he  will  not  pay  for  Effect  of  a  notice 

to  tradeaoMiu 

goods  supplied  to  his  wife  will  avail  nothing,  if  under  the 
circumstances  of  the  separation  he  is  liable  (/).  Accord- 
ingly, in  such  a  case  the  common  practice  of  advertising 
in  the  newspapers,  resorted  by  husbands  with  the  view  of 
evading  liability  for  the  acts  of  their  wives,  is  of  no  efficacy. 

But  if  while  husband  and  wife  are  separate,  they  both" 
deal  with  the  same  tradesman,  and  he  specially  agree  with 
the  husband  not  to  charge  him  for  goods  to  be  supplied  to 
the  wife,  he  will  be  bound  by  such  special  agreement,  and 
cannot  afterwards  come  upon  the  husband  (m). 

In  Johnson  v.  Sumner  (n),  the  husband  and  wife  sepa*  Johmonr. 
rated  a  year  after  their  marriage.  The  wife  had  200/.  a 
year  settled  upon  her  by  her  father  and  the  husband  had 
5007.  income  of  his  own.  The  separation  was  by  mutual 
arrangement,  without  any  deed,  on  the  understanding  that 
the  wife  should  return  to  her  parents  and  that  she  should 
have  the  income  which  her  fitther  had  settled  upon  her. 
After  the  separation  goods  to  the  amount  of  166/.  were 
supplied  by  the  plaintiff  to  the  wife,  and  these  goods  were 
not  unsuited  to  her  condition  in  life.  No  question  was 
made  that  the  wife  had  received  the  200/.  a  year.    Upon  an 

(ib)  Mizen  y.  Piek,  3  Mees.  &  (/)  IHxon  t.  Burrell,  8  Car.  & 

Wei.  487 ;  Mnmett  t.  Norton,  8  Pay.  717. 

Car.  &  Fay.  506;  Hindley  t.  MoT'  (m)    Diooon    ▼.    Surrell,   nbi 

qvsss  of  Westmoath,  6  Bam.  &  supra. 

Cres.  200;  Johnton  v.  Sumner,  27  in)  27  L.  J.,  Ex.  841. 
L.  J.,  Ex.  841. 
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LIABILITIES  ARISING  FROM 


MECESSARIEB 

WHEN 

R08BAND  AMD 

WIPE  LIVE 

APART. 


AdTvnoM  to  a 
wife  deierted  by 
her  hosbuid  can 
bereoovared  In 


Where  malnte* 
naooe  unpaid. 


actioii  being  brought  bj  the  plaintiff  against  the  husband 
for  the  price  of  the  goods^  the  judge  ruled  that  there  was 
no  case  against  the  defendant,  and,  though  asked  hj  the 
counsel  for  the  plaintiff  to  put  the  question  of  the  adequacy 
of  the  allowance  to  the  jury,  refused  to  do  so  and  directed 
a  nonsuit.  A  rule  nisi  having  been  obtained  to  set  aside 
the  nonsuit,  on  the  argument  it  was  held  by  the  Court  of 
Exchequer  (Pollock,  C.  B.,  and  Martin,  Bramwell  and 
ChanneU,  BB.),  that  where  husband  and  wife  separate  by 
mutual  consent  and  an  agreed  allowance  is  paid  to  her,  the 
husband  will  not  be  liable  even  for  necessaries  supplied  to 
her  without  his  knowledge,  and  the  question  of  the  ade- 
quacy of  the  allowance  is  not  for  the  jury ;  and  also  that  in 
all  cases  where  the  wife  is  living  apart  from  the  husband, 
it  is  for  the  plaintiff  to  show  facts  whence  an  authority  to 
pledge  his  credit  is  to  be  inferred. 

A  person  who  has  advanced  money  to  a  married  woman 
deserted  by  her  husband  for  the  purpose  of,  and  which  has 
actually  been  applied  towards,  her  support,  is  entitled  in 
equity  (o),  though  not  in  law  (/?),  to  recover  such  sums 
from  her  husband. 

The  allowance  made  by  the  husband  to  the  wife  must 
be  paid  (^),  or  he  will  be  held  liable  for  necessaries  sup- 
plied to  her;  neither  does  a  decree  for  alimony,  unless 
the  ajimony  be  paid,  free  him  from  his  liability  (r) ;  and  a 
wife  where  there  is  default  in  payment  of  the  separate 
maintenance,  secured  to  her  by  deed,  is  not  confined  to  her 
remedy  on  the  covenant,  but  may  bind  her  husband  by 
contracting  for  necessaries  (s). 


(o)  Deare  t.  Souttem,  L.  R.,  9 
Eq.  151 5  Jenner  t.  MorrU,  29  L. 
J.,  Ch.  928. 

(p)  Knoa  T.  Bushsll,  8  C.  B.,  N. 
8.  334. 

iq)  (hard  v.  Darrrford,  S.  N.P., 


12th  ed.  331. 

(r)  Hunt  y.  De  Blaquiere^  5 
Biog.  550.  See  also  Marshall  v. 
Untton,  8  T.  R.  545,  and  Murray 
▼.  Barlee,  3  M.  &  K.  220. 

(f)  Nurte  V.  Crai^y  2  N.  R.  148. 
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WHEN 

HUSBAND  AND 

WIFE  LIVE 

APART. 

Wife  of  lonaUc 
can  pledge  his 


The  wife  of  a  lunatic  has  authority  to  pledge  her  hus-    MECRssAaiEs 
band's  credit  for  necessaries^  where  he  makes  her  no  suffi- 
cient allowance  {t). 

In  a  case  where  the  wife  was  Uving  with  her  child,  aged 
seyen,  separate  firom  her  husband  (the  father  of  the  child),  ^^^ 
for  reasons  which  justified  her  in  so  doing,  it  was  held  by  ^^^^^  ^^ 
the  Court  of  Queen's  Bench  (Blackburn,  Mellor,  Lush,  J^iS^l?*' 
JJ.,  Cockbum,  C.  J.,  diss.)  that,  as  the  child  was  by  law  *"'*'*     ^ 
properly  in  the  care  of  the  wife,  the  reasonable  expenses 
of  providing  for  it  were  part  of  the  reasonable  expenses  of 
the  wife,  for  which  she  had  authority  to  pledge  her  hus- 
band's credit  (t<). 

The  legal  expenses  incurred  by  a  deserted  wife —  For  legii  expenses 
(1.)  Preliminary  and  incidental  to  a  suit  of  conjugal  i«»tances. 
rights ;  (2.)  Obtaining  counsel's  opinion  on  the  effect  of 
an  ante-nuptial  settlement;  (3.)  In  obtaining  professional 
advice  as  to  the  proper  mode  of  dealing  with  tradespeople 
who  were  pressing  her  to  pay  them  for  various  necessary 
articles  supplied  to  her  since  she  had  been  deserted,  and 
also  of  preventing  a  distress  threatened  on  her  furniture — 
are  necessaries  for  which  she  has  implied  authority  to 
pledge  her  husband's  credit  during  his  lifetime,  and  for 
which  after  his  death  his  executors  are  liable  (x).  The 
costs,  however,  of  a  soHcitor  employed  by  a  married  woman 
to  institute  proceedings  on  her  behalf  for  a  judicial  separa- 
tion are  not  necessaries  for  which  the  husband  is  liable, 
unless  there  was  great  probability  of  ultimate  success  (y). 

Where  the  wife  dies  when  living  apart  fi*om  her  husband  Hasiwnd's  iia- 

,  ,  ,  blUty  to  stmnger 

and  is  buned  by  the  person  in  whose  house  she  dies,  in  a  '<>'  ^"«'»  fonerai 

*'  -^  expenses. 

(0  Dcmdton  v.  Wood,  82  L,  J.,  (a?)  WiUan  t.  Ibrd,  L.  R.,  3  Ex. 

Ch.  400;  ReeuL  t.  Legard,  20  L.  J.,  63. 

Ex.  309.    Bee  also  Riehardton  v.  (y)  Be  Hooper,  83  L.  J.,  Ch. 

Dubois,  li.  R.,  5  Q.  B.  61.  800 ;  Bruoe  t.  Aokroyd,  6  E.  &  B. 

(i»)  Bateley  y.  Forder,  L.  B.,  3  819. 
Q.  B.  659. 
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LIABILITIES  ARISING  FROM 


NECESSARIES 

WBEN 

HUSBAND  AND 

WIFE  LIVE 

APART. 

Adultezy  of  wife 
relieyes  husband 
from  liability. 


Poole  V.  Canntng. 


Debton  Act,  1869 
(82  &  88  yict 
c.  6a>. 


Posltloii  of  wife 
of  f^on. 


manner  suitable  to  her  rank^  the  husband  is  liable  for  the 
funeral  expenses  incurred  (z). 

The  wife's  adultery  puts  an  end  to  her  authority  to  bind 
her  husband  for  any  debts  which  she  may  contract  (a). 

Where  a  husband,  in  an  action  brought  against  him 
for  necessaries  supplied  to  his  wife  whilst  living  apart 
from  him,  relies  for  defence  upon  the  adultery  of  the  wife, 
it  is  not  sufficient  to  prove  that  a  jury  found  her  guilty  of 
adultery,  but  the  decree  of  the  Divorce  Court  itself  must 
be  put  in  evidence;  since  where  there  is  no  judgment  of 
the  Divorce  Court  altering  the  status  of  the  parties,  the 
proceedings  therein  would  afford  no  defence  to  an  ac- 
tion (b). 

In  Poole  V.  Canning  (c),  a  married  woman,  sued  as  a 
feme  sole,  pleaded  her  coverture,  but  no  evidence  being 
offered  at  the  trial  in  support  of  the  plea,  a  verdict  was 
given  against  her.  She  afterwards  was  arrested  on  a  ca. 
sa.  On  motion,  the  Court  held  that  she  was  not  entitled 
to  her  discharge,  as  the  issue  on  the  plea  of  coverture  had 
been  found  against  her,  and  that  the  remedy,  if  any,  was 
under  the  1  &  2  Vict.  c.  110,  s.  101  (c), 

Since  the  passing  of  the  Debtors  Act,  1869  (rf),  which, 
subject  to  a  few  exceptions,  abolishes  imprisonment  for 
debt,  cases  upon  the  wife's  right  to  be  discharged  from 
custody  on  civil  process  are  not  likely  to  be  of  frequent 
occurrence. 

A  wife  may  contract  as  a  feme  sole  so  as  to  bind  herself, 
and  sue  or  be  sued,  in  case  her  husband  be  transported  for 
felony  {e). 


(z)  Bradsham  ▼.  Beard,  81  L. 
J.,  C.  P.  273. 

(a)  Morrii  t.  Martin,  1  Str. 
£47 ;  Mainwaring  t.  Sands,  2  Str. 
706 ;  Iknmett  v.  Norton,  8  Car.  & 
Pay.  606. 


(b)  Needham  t.  Bremner,  L.  B., 
1  C.  P.  683. 

(tf )  L.  R.,  2  C.  P.  241 ;  Mo$e$  t. 
Richardson,  8  B.  &  C.  421. 

(J)  82  &  33  Yict  c  62. 

(tf)  Carroll  v.  Blencore,  4  Esp. 
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How  far,  when  the  husband  is  discharged  by  the  wife's 
delinquency,  she  herself  can  contract  liability  in  her  own 
person  is  a  point  on  which  light  may  be  had  by  consulting 
the  judgment  of  Lord  Kenyon  in  Marshall  v.  Button  (f). 
Mr.  Justice  BuUer,  in  Cox  v.  Kitchin  {g\  appears  to  have 
been  of  opinion  that,  as  soon  as  the  husband  was  released, 
the  wife  acquired  a  capacity  of  binding  herself. 

When  a  husband  makes  an  allowance  to  a  wife  who  is 
living  separate  from  him  with  his  consent,  he  cannot  re- 
cover back  any  savings  she  may  make  out  of  such  allow- 
ance. In  Brooke  v.  Brooke  (h\  the  husband  and  wife 
had  for  many  years  lived  separate,  by  mutual  consent, 
without  any  deed  having  been  executed.  The  husband 
had  been  in  the  habit  of  allowing  his  wife  from  250/.  to 
350/.  a  year  for  her  support  and  maintenance.  Out  of  this 
allowance  she  saved  a  considerable  sum.  It  was  held  by 
the  Master  of  tjie  RoUs  (i),  on  demurrer,  that  a  biU  filed  by 
the  husband  against  the  ^dfe  and  her  bankers  for  the  re- 
covery of  these  savings  would  not  lie. 


NECESSAaiES 

VHEN 

HUSBAND  AND 

VIFE  LIVE 

APART. 

Whether  when 
husband  Is  dls- 
chazKcd  from 
liabUity  the  wife 
becomes  liable. 


Hnsband  cannot 
recover  savings 
oat  of  wife's 
separate  mainte- 
nance. 


27 ;  Stephen's  Blackstone  (4th  ed.) 
V.  n.  279;  Ex  parte  Frankes, 
7  BiDg.  762.  Penal  seiritnde  is 
now  substitatod  for  transportation 
^hero  husband  is  an  alien.  See 
Kay  V.  Dii/ihess  of  Pienne,  3  Camp. 
128;  where  the  husband  is  an  alien 
enemy,  see  Barden  v.  Keverherg,  2 
M.  &  W.  65;  J>e  Wahl  v.  Braune, 


1  H.  &  N.  178. 

(/)  8  Term  Rep.  647. 

(^)  1  Bos.  &  Pul.  339;  see  Lord 
Brougham's  review  of  the  cases  in 
Murray  v.  Barlee,  8  M.  &  K.  220. 

(A)  25  Bcay.  842;  see  also  Barsach 
T.  M*Culloch,  3  Kay  &  J.  110; 
Messenger  y.  Clarke,  5  Ex.  388. 

(i)  Sir  John  Bomilly. 
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BIGHTS  ARISma  FROM  THE  DISSOLUTION  OF 


relict's 

RIGHTS. 


When  there  b  no 
child. 


When  there  are 
no  next  of  kin. 


The  phrase,  "  Thirds  of  personal  estate  at  common  law," 
though  constantlj  occurring  in  legal  arguments,  judg- 
ments, pleadings,  deeds,  and  formal  documents,  seems  void 
of  meaning.  There  is  now  no  distribution  of  intestates' 
personal  estates  by  the  common  law;  and  the  phrase  is 
still  more  incorrect  if  used  to  express  the  interest  which 
the  widow  takes  under  the  statute  (/)• 

When  the  husband  dies  intestate,  leaving  a  widow  only, 
such  widow  is,  by  the  statute,  entitled  to  a  moiety  or  half 
of  his  personal  estate. 

When  the  husband  dies  intestate,  leaving  a  widow,  but 
(as  in  the  case  of  a  bastard)  no  next  of  kin,  the  widow  is 
not  entitled  to  the  whole  of  his  personal  estate ;  but  one 
moiety  or  Aa/f  belongs  to  her,  and  the  other  moiety  or  half 
goes  to  the  crown  (m). 


(Z)  Ourley  t.  Ourley,  8  Cla.  & 
Fin.  741.  In  this  case  Lord  Cotten- 
ham  asked,  ''What  is  the  correct 
meaning  of  the  expression,  Thirds 
of  personal  estate  at  common  law  ?** 
To  which  Mr.  Pemberton  Leigh  an- 


swered, "  It  has  no  meaning.    And 
it  does  not  correctly  express  the  in- 
terest the  widow  would  take  under 
the  Statate  of  Distribntions." 
(m)  Cave  v.  Boberts,  8  Sim.  214. 
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SECTION  II. 
THE  WIDOW'S  PARAPHERNALIA. 


PARAPHER- 
MALIA. 
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1.  Articles   of  apparel  and 

pergonal  ornament  and 
convenience        ..         ..  157 

2.  Claim  to  necessary  clothr 

ing  good  even  agaifist 
creditors 157 

3.  Husband  can  sell  or  give 

amay  paraphernalia,  but 
cannot  bequeath  them  .  • 

4.  JBusband*s   possession   rf 

ornaments  immaterial^ 
if  the  wife  had  reom 
them  on  proper  occa- 
sions 

5.  Value  immaterial  so  lang 

as  suitable         •  • 

6.  Widow  cannot  claim  heir- 

looms 

7.  She  may  redeem  a  pledge 

by  her  husband  of  her 
paraphernalia  . . 

8.  And   may   have   the   re- 

demption money  raised 
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159 


PAOS 

out  of  her  husband's  per- 
sonal estate       . .         . .   159 

9.  But  creditors  mu>st  first 
be  satisfied         . .         . .  159 

10.  Her   right,  however,   su- 

perior to  that  of  any 
legatee 159 

11.  Marshalling  of  assets  in 

her  favour         ..         ••   159 

12.  ijT  not  claimed  by  herself, 

paraphernalia  cannot  be 
claimed  by  her  executor 
or  administrator  . .  160 

13.  Distinction  where  the  ar- 

ticles were  given  by  a 
husband  and  by  a  third 
person     ..         ..         ..  160 

14.  Origin  of  the  term  Para- 

phernalia . .         . .    161 

16.  With  the  Romans  re- 
sembled the  English  se- 
parate estate     • .         . .  16fl 


On  the  death  of  the  husband^  his  widow  may  claim  Article  of  ap- 

parel,  and  per- 

paraphemalia;  that  is  to  say,  such  articles  of  personal  aonai  ornament 

■t         -t  '  *f  ^  r  nud  convenience. 

apparel,  personal  ornament,  and  personal  conyenience, 
suitable  to  her  rank  and  degree,  as  she  continued  to  use 
during  the  marriage.  These  she  may  retain  against  all 
the  world,  except  creditors  when  there  is  a  deficiency  of 
assets  (n).     And,  eyen  then,  her  necessary  clothing  is  ciaimtoneccs- 

^    ^  .  ,  ....  sary  clothing  good 

protected ;  for,  in  the  words  of  an  ancient  judicial  resolu-  ®J^,^^* 
tion,  "  She  ought  not  to  be  naked,  or  exposed  to  shame 
and  cold"  (o). 


(n)'2  Black.  Com.  436;  Tipping 
T.  Tipping,  1  P.  Wms.  730. 

(0)  1  BoUe,  911,  L.  55.  If  the 
husband  deliyer  cloth  to  his  wife 
for  her  apparel,  and  die  before  it 
be  made  up,  she  shall  hare  the  cloth. 


1  Bolle,  911,  L.  85;  Com.  Dig. 
Baron  and  Femme,  Paraphernalia. 
A  "necessary  bed"  is  an  article  of 
paraphernalia.  See  Bolle  &  Comyn's 
Dig.  abi  sap.  cit. 
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BIGHTS  ARISING  FROM  THE  DISSOLUTION  OF 


PARAPHER- 
NALIA. 

Hiuband  can  sell 
or  give  away  pam- 
phcmalia,  but 
cannot  beqaeatb 
them. 


Husband's  poa- 
MBsion  of  oma- 
menta  Immaterial, 
If  the  wife  had 
worn  them  on 
proper  occasions. 

Value  immaterial 
so  long  as  suit- 
able. 


Widow  cannot 
claim  heir-looms. 


Neither  can  the  husband  by  his  will  bequeath  para- 
phernalia; though  it  appears  he  has  the  power  (if  unkindly 
inclined  to  exert  it)  to  sell  them,  or  give  them  away  (p). 
They  are  therefore  not  to  be  considered  as  belonging  to 
the  wife  during  the  marriage  for  her  separate  use  {q\  For 
her  right  of  property  in  them  does  not  arise  till  she 
becomes  a  widow ;  but  vests  in  her  immediately  on  the 
death  of  her  husband  (r). 

As  to  personal  ornaments,  the  husband's  possession  of 
them  makes  no  difference,  provided  the  wife  wore  them 
at  intervals.  And  it  is  enough  that  she  so  used  them  (s) 
on  birthdays  and  public  occasions  (^).  Nor  is  the  ques- 
tion of  value  in  this  respect  material,  so  long  as  the 
articles  are  suitable  to  her  degree  (u). 

But  the  widow  cannot  claim,  as  paraphernal,  articles 
which  are  in  fact  family  heir-looms  {x). 


(p)  2  Black.  Com.  486;  Noj's 
Max.  c.  49. 

(q)  Ghraham  t.  Londonderry^  3 
Atk.  393. 

(r)  Cro.  Car.  844;  Com.  Dig. 
Bar.  and  Fern.,  Paraph. 

(f)  Northey  t.  Northey,  2  Atk. 
77. 

(f)  Oraham  ▼.  Londonderry,  8 
Atk.  393. 

(ii)  Cro.  Car.  843  ;  1  RoUe,  911, 
1.  46;  Com.  Dig.  Bar.  and  Fem., 
Paraph.;  Toller's  Execntore,  3rd  ed. 
p.  230,  where  he  says,  **  The  value 
makes  no  difference  in  the  Court  of 
Chancery."  If  so,  the  articles  need 
not  be  suitable  to  the  widow's  degree. 
See  2  Atk.  77. 

(x)  Calmady  v.  Calmady,  11  Vin. 
Abr.  181,  21;  2  Atk.  124.  In  this 
case,  a  husband  having  a  crocheat 
of  diamonds  which  had  belonged  to 
his  first  wife,  devised  it  to  his  eldest 
son,  directing  also  that  it  should  go 


in  succession  to  the  heir  of  his  family 
as  an  heir-loom.  He  afterwards  mar- 
ried a  second  time,  and  converted  the 
crocheat  into  a  necklace,  adding  to 
it  several  new  diam/>nds,  the  value  of 
which  was  greater  than  the  original 
value  of  the  crocheat.  Upon  his 
death,  the  eldest  son  claimed  the 
article  by  force  of  the  will.  But  the 
second  wife  insisted  on  retaining  it  as 
part  of  her  paraphernalia.  The  Lord 
Chancellor  Macclesfield  doubted  at 
first  whether  turning  ihe  crocheat  into 
a  necklace,  adding  new  diamonds  to 
it,  and  permitting  the  wife  to  wear  it, 
did  not  amount  to  a  revocation  of  the 
bequest  to  the  heir.  But  he  after- 
wards ordered  the  Master  to  examine 
and  separate  the  old  from  the  new 
diamonds,  and  decreed  the  former 
only  to  the  heir,  leaving  the  widow 
to  enjoy  the  new  diamonds.  See 
also  JervoUe  v.  JervoUOf  2  W.  R 
91. 
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If  a  husband  pawn  his  wife's  paraphernalia  as  a  collateral    par  apher- 
security  for  money  borrowed,  and  gives  power  to  the  lender 


to  sell  for  a  sum  certain,  during  his  absence,  this  will  not  a  pi^by  Sm 

huBtMuid  of  her 

be  deemed  an  absolute  alienation,  but  shall  stand  as  a  pMapbenaua. 

pledge  redeemable  by  the  widow ;  and  if  the  husband  have 

left  sufficient  to  redeem  (after  payment  of  all  his  debts),  she  And  may  have  the 

.-_-  -  ,  .  ._  ^  .  .     redemption  money 

IS  entitled  to  have  the  redemption  money  raised  out  of  his  ™**«i  <«?^  <>'  ^^ 

^  *'  husbaud^spenonal 

personal  estate  (y).     But  she  shall  have  no  merely  orna-  "^*^ 
mental  paraphernalia  where  there  are  not  assets  for  the 
payment  of  debts  (z).     And  if  simple  contract  creditors  Botcreditori 

^    J  ^    ^  ^  ^         must  first  be 

are  not  satisfied  out  of  the  personal  estate,  or,  by  standing  s^sfl«i* 
in  the  place  of  specialty  creditors,  out  of  the  real  estate, 
the  paraphernalia  shall  be  applied  to  make  good  the  defi- 
ciency (a).  And  this  even  although  they  were  presents 
made  to  the  wife  by  the  husband  before  marriage  (&)^ 
and  although  contingent  assets  should  afterwards  fall 
in  (c). 

But  this  will  not  apply  to  legatees ;  for  their  claims  are  Her  right  rapezior 
merely  voluntary ;  and,  as  observed  by  Lord  Chancellor  i^k^^- 
Macclesfield  in  Tipping  v.  Tipping  (d),  "'Bona  para- 
phernalia are  liable  to  creditors  only;"  a  position  which 
accords  with  Lord  Hardwicke's  doctrine  in  Graham  v. 
Londonderry  (tf),  where  he  held  that  the  widow's  right  to 
paraphernalia  is  superior  to  that  of  any  legatee,  whether 
general  or  specific. 

If  the  husband  die  indebted,  and  the  widow's  para-  Marshalling  of 

■^  assets  In  her 

phemalia  are  taken  by  his  specialty  creditors  in  satisfac-  ^^®'^- 
tion  of  their  demands,  she  will  be  allowed,  in  equity,  to 

(y)  Qraham  y.  Zandonderry,  3         (a)  ^eUon  r.  (hrbet,  3  Att  369. 
Atk.  893.  lb)  2  Atk.  104. 

(a)  Cro.  Car.  346;  1  RoUe,  911,         (o)  2  P.  Williams,  80. 
L.  50,  35;  Com.  Dig.  Bar.  and  Fern.,         (^  1  P.  Williams,  729;  and  see 

Paraph. ;  Ridout  y.  Earl  qf  Ply-  3  Atk.  395. 
m4mth,  2  Atk.  104.  (e)  3  Atk.  395. 
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PAKAPHER.    stand  in  their  place  to  reimburse  herself  out  of  the  real 
— ^^"^^^ —  estate  in  possession  of  the  heir  (/). 


With  respect  to  the  widow's  claim  as  against  a  devisee, 
Mr,  Jacob  has  a  note  in  his  edition  of  Roper  (^),  dis- 
tinguishing the  case  where  the  devised  estate  is  sub- 
jected to  a  charge  or  trust  for  the  payment  of  debts, 
from  the  case  where  the  devised  estate  is  not  so  subjected. 
In  the  former  case  he  holds  the  widow  entitled  to  have 
the  assets  marshalled  as  against  the  devisee ;  but  not  in 
the  latter  case. 
H  not  claimed  by       Paraphernalia  would  appear  to  be  in  so  far  personal 

heraolf,  parapher-  ^  .  . 

2*^***^w***v      to  t^^  widow,  that,  if  she  do  not  herself  claim  them  in 

demanded  by  her  "^  '  ' 

SSfltotoJ.**^"      ^®^  lifetime,  they  cannot  after  her  death  be  demanded 

by  her  executor  or  administrator.  Accordingly,  if  the 
husband  should  bequeath  them  to  her  for  life  and  then 
over,  and  she  should  make  no  election  to  have  them  qu^ 
bona  paraphernalia,  her  representative,  after  her  decease, 
would  be  excluded  (A). 

Distinction  where      «  There  is,"  savs  a  judicious  writer  (i).  "  a  distinction 

they  are  given  by  '  J  J  \   /' 

wh^by**i'th?rd    upoii  ^^^  subjcct  of  paraphernalia,  which  is  entitled  to 

consideration.  Where  the  husband,  either  before  or  aft;er 
marriage,  gives  to  his  wife  articles  of  a  paraphernal 
nature,  they  are  not  treated  as  absolute  gifl»  to  her  as 
her  own  separate  property  (A).  But  if  the  like  articles 
were  bestowed  upon  her  by  a  father,  or  by  a  relative,  or 
even  by  a  stranger,  before  or  after  marriage,  they  would 
be  deemed  absolute  gifts  to  her  separate  use ;  and  then,  if 
received  with  consent  of  the  husband,  he  could  not,  nor 
could  his  creditors,  dispose  of  them  any  more  than  they 

(/)  SneUon  y.    Corhet,  3  Atk.  Fern.,  Paraph. 

870 ;   Tipping    y.   Tipping ,    1    P.  (i)  Story,  Eq.  Jurisprudence,  Yol. 

Williams,  722;  Aldrich  v.  Cooper,  2,  p.  665. 

8  Ves.  397;  2  Bop.  144.  (k)  Oraham  t.  Londonderry ,  3 

(^)  ^Rop.  145.  Atk.  893;  Rido^it  v.  Earl  of  Ply- 

(A)  2  Yarn.  246.    Com.  Bar.  and  mouth,  2  Atk.  104. 


person. 
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could  of  any  other  property  received  and  held  to  her  se-    parapher- 

parate  use  (/)•  — ^^^ 

We  have  borrowed  the  word  paraphernalia  .from  the  origin  of  uio  term 
Civilians^  who  themselves  derived  it  from  the  Greeks.  Its 
meaning  with  us,  however,  is  very  different  from  its  more 
ancient  signification.  To  understand  this  we  must  re* 
member  that,  by  the  Roman  law,  the  wife  was  not  in  viri 
potestate;  and  nothing  passed  to  the  husband  by  the 
marriage  but  the  Dos  or  Dowry.  The  residue  of  the 
wife's  property  continued  separate  property^  over  which 
she  exercised  an  independent  dominion  non  obstante  matrix 
monio.  This  separate  property  was  called  her  paraph^na 
or  peculium.  It  was  not  confined,  as  with  us,  to  personal 
necessaries  or  ornaments.  It  might  consist  of  land,  or  of 
moveables,  of  any  description  or  amount.  How  entirely 
it  was  excluded  from  the  husband's  power  appears  by  the 
following  mandate  of  the  Koman  code: — "  Decemimus  ut 
vir,  in  his  rebus  quas  extra  dotem  mulier  habet,  nullam 
habeat  communionem,  uxore  prohibente,  nee  aliquam  ei 
necessitatem  imponat.  Quamvis  enim  bonum  erat  mu- 
lierem,  quse  seipsam  marito  committit,  res  etiatn  ejusdem 
pari  arbitrio  gubemari,— attamen  nullo  modo,  muliere  pro- 
hibente, virum  in  paraphemis  se  volumus  immiscere"(w). 
Blackstone  says  the  term  signified  ^*  something  over  and 
above  her  dower"  (n),  as  if  she  were  to  gain  something  in 
addition  to  her  dower  out  of  her  husband's  estate  at  his 
death;  whereas  it  really  meant  something  of  her  own. 


(l)  Oraham  v.  Londonderry y  3 
Atk.  398;  2  Rop.  U3. 

(«)  Cod.  Y.  14,  8. 

(n)  Blackstone  uses  the  word 
"Dower"  in  the  legal  sense,  not  the 
popular ;  as  appears  rery  plainly  by 
his  context  The  Latin  2>(7«  is  trans- 
lated not  by  Dow&r,  bat  by  Dowry; 

H.W. 


things  not  only  different  from,  bnt 
opposite  to  each  other.  What  we 
call  Dower  was  nnknown  to  the 
Romans,  1  Cmise's  Dig.  128.  See 
Glanville,  lib.  7,  c.  1,  where  he  says, 
"  Secnndnm  Leges  Romanas  proprie 
appellatnr  Dos  id  quod  cnm  muliere 
datar  yiro." 

H 
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PARAPHER- 
NALIA. 


The  Soman  pura- 
phemalla  resem- 
bled the  English 
•epwate  estate. 


not  surrendered  by  her  at  her  marriage;  something  re- 
served and  kept  back  from  the  Dos,  or  fortune,  which  she 
brought  her  husband  (o).  Moreover,  it  belonged  to  her 
as  her  absolute  separate  property  during  and  throughout 
the  marriye.  Whereas  the  wife  in  England  does  not  be- 
come  entitled  to  her  paraphernalia  till  the  husband  dies ; 
and  although  he  cannot  bequeath  them,  he  may  sell  them 
in  his  lifetime,  or  give  them  away.  The  citation  of  Roman 
texts,  therefore,  on  this  subject  is  worse  than  useless.  In 
particular,  the  passage  quoted  by  Mr.  Roper  (/>)  from  an 
obscure  commentator  misleads  rather  than  instructs. 
The  Roman  paraphema  corresponded  not  with  the 
English  paraphema ;  but  it  did  correspond  with,  and  seems 
very  much  to  resemble,  the  separate  estate  of  married 
women  in  this  country,  invented  and  contrived,  as  we  shall 
see  hereafter,  by  courts  of  equity. 


widow's 

RIGHT  TO 

CHATTELS 

REAL. 


SECTION  III. 

WIDOW'S  RIGHT  BY  SURVIVORSHIP  TO  HER  CHATTELS 

REAL. 

The  widow  is  entitled  to  such  of  her  chattels  real  as  are 
found,  at  her  husband^s  death,  undisposed  of  by  him  in  his 
lifetime;  for  the  husband  cannot  by  will  dispose  of  his 
wife's  chattels  real  (y). 


(0)  Paraphernalia  Bona  quibosvis 
ex  rebus  consistant  sunt  ea  quic  a 
dote  semper  distincta  in  usum  mn- 
lieribus  erant,  atque  in  earum  arbi- 


trio  posita. 

(jp)  Hub.  &  Wife,  yol.  2,  p.  140. 

(9)  See  Williams  on  Exors.,  6th 
ed.  p.  G5d. 
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SECTION  IV. 

WIDOWS  RIGHT  BY  SURVIVORSHIP  TO  HER  CHOSES 

IN  ACTION. 

As  stated  above  (r)  the  right  of  a  husband  to  his  wife's 
choses  in  action  is  an  inchoate  right,  which  only  becomes 
absolute  by  his  reducing  them  into  possession  during  the 
coverture.  If  he  has  not  done  so,  upon  the  death  of  the 
husband  the  widow's  right  by  survivorship  arises  (s). 

The  rule  in  equity,  as  we  have  seen  (/),  is  that  nothing 
short  of  actual  reduction  into  possession  by  the  husband, 
or  his  assignee,  wiU  bar  the  widow's  right  by  survivorship. 
The  decisions  of  courts  of  equity,  however,  in  this  matter 
proceeded,  until  Whittle  v.  Henning{u)  was  decided  in 
1848,  not  on  equitable,  but  on  legal  grounds.  In  Pur  dew 
V.  Jackson t  the  ruling  case  to  which  we  have  so  often 
adverted,  the  reasoning,  so  far  as  related  to  the  necessity 
of  reduction  into  possession,  was  entirely  legal  reasoning. 

The  common  law  courts,  however,  at  one  time  did  not 
appear  to  be  so  rigid.  For  in  Gaters  v.  Madeleg{x),  the 
right  of  survivorship  is  held  by  one  of  the  learned  judges 
(the  others  not  dissenting)  to  be  defeated  the  moment  it 
appears  that  the  husband  in  his  lifetime  had  made  ^^an 
election  to  take  the  chose  in  action  to  himself,  and  had 


widow's 
right  to  her 

CHOSES 
IN  ACTION. 


(r)  Page  47. 

(«)  Fleet  V.  Perrins,  L.  R.,  3  Q. 
B.  536.  Choses  in  action  are  either 
legal  or  equitable;  snch  as  maj  be 
recovered  bj  action  at  law  are  termed 
legal,  and  such  as  maj  be  recovered 
by  suit  in  equity,  equitable.  "Legal 
choses  in  action,"  says  Mr.  Williams 
in  his  work  on  Personal  Property, 
6th  ed.,  p.  353,  "coDsiBt  principally  of 


debts  due  to  the  wife  and  secured  or 
not  by  bond,  or  by  bills  or  promi»- 
Bory  notes.  Equitable  choses  in 
action  consist  principally  of  legacies, 
residuary  personal  estate  of  testators, 
and  money  in  the  funds." 

(t)  Svpra,  p.  50. 

(«)  17  L.  J.,  Ch.  151 ;  2  Phill. 
731. 

(a?)  6  Mee.  &  Wei.  427. 
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widow's  dissented  to  his  wife's  having  any  interest  in  it."  This 
'^cHosEs"^*  doctrine  of  election  and  dissent  is  thus  unfolded  by 
IN  ACTION.     Mr.  Baron  Parke:— 


When  a  chose  in  action,  each  as  a  bond  or  note,  is  given  to  a 
femme  couverte,  the  husband  may  elect  to  let  his  wife  have  the 
benefit  of  it;  and,  if  in  this  case  the  husband  had  in  his  lifetime 
brought  an  action  upon  this  note  (y)  in  his  own  name,  that  would 
have  amounted  to  an  election  to  take  it  himself,  and  to  an  expression 
of  dissent  on  his  part  to  his  wife's  having  any  interest  in  it.  On  the 
other  hand,  he  may,  if  he  pleases,  leave  it  as  it  is ;  and  in  that  case 
the  remedy  on  it  survives  to  the  wife ;  or  he  may,  according  to  the 
decision  in  Phillipskirk  v.  Plttckwell  (z),  adopt  another  course,  and 
join  her  name  with  his  own ;  and  in  that  case,  if  he  should  die  after 
judgment,  the  wife  would  be  entitled  to  the  benefit  of  the  note,  as 
the  judgment  would  survive  to  her.  In  Richards  v.  Richards  (a)  the 
Court  of  Queen's  Bench  held  that  a  promissory  note  was  in  the 
ordinary  course  of  things  a  chose  in  action,  and  that  there  was 
nothing  to  take  it  out  of  the  common  rule  that  choses  in  action  given 
to  the  wife  survive  to  her  after  the  death  of  her  husband,  unless  he 
has  reduced  them  into  possession. 

Now,  if  we  rightly  understand  this  passage,  it  furnishes 
a  new  test  whereby  to  determine  a  change  of  property  in 
the  wife's  chose  in  action.  For  that  change  is  made  to 
depend,  not  on  reduction  into  possession,  but  on  the 
husband's  "  election ;"  which  election  is  sufficiently  mani- 
fested by  his  having  simply  brought  an  action  in  his  own 
name  alone  for  its  recovery;  because  that  fact,  it  is  said, 
amounts  to  an  expression  of  "  dissent"  to  his  wife's  having 
any  interest  in  the  chose  in  action. 

In  Sherrington  v.  Yates  (&),  a  more  recent  case  than 
Gaters  v.  Madeley,  Chief  Justice  Tindal  said — 

There  can  be  no  doubt  after  the  case  of  Graters  v.  Madeley^  in  which 
all  the  preceding  cases  were  considered,  that  a  promissory  note  given 
to  the  wife  before  her  marriage  is  a  chose  in  action,  which  the  hus- 

(y)  The  case  before  the  Court  was         {z)  2  Man.  &  Sel.  393. 
one  of  a  promissoiy  note  given  to  a         (a)  2  Bam.  &  Adol.  447. 
femme  coarerte.  (Jb)  12  Mee.  &  Wei.  866.    See 
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band  may  reduce  into  possesBion,  if  he  thinks  fit,  by  bringing  an       widow's 
action  thereon  in  the  name  of  himself  and  his  wife:  but  which,  if  not  Rioht  to  her 
so  reduced  into  possession,  will  survive  to  the  wife.    In  case,  there-      j^  action. 

fore,  an  action  had  been  brought  in  that  form,  if  the  husband  had  

died  before  judgment,  the  right  of  action  would  have  survived  to  the 
wife,  who  might,  by  entering  a  suggestion  upon  the  roll  of  her  hus- 
band's death,  have  prosecuted  the  suit  to  judgment  for  her  own  sole 
use.  And  even  if  judgment  had  been  signed  before  the  husband's 
death,  but  no  execution  levied,  the  benefit  of  the  judgment  would 
have  survived  to  the  wife  (c). 

This  seems  to  intimate  that,  if  the  action  had  been 
brought  on  the  note  in  the  name  of  the  husband  alone, 
the  wife's  survivorship  would,  in  the  opinion  of  the  Chief 
Justice,  have  been  cut  oflF,  although  the  husband  were  to 
die  before  judgment.  And  this  upon  the  principle  of  elec- 
tion and  dissent  established  by  the  simple  fact  of  omitting 
the  wife's  name  as  a  co-plaintiff  in  the  action. 

In  Fleet  y.  Per r ins  (rf),  which  was  very  recently  decided 
in  the  Court  of  Queen's  Bench,  the  action  was  brought  by 
the  plaintiff  as  administratrix  of  one  Mary  Anne  Ross, 
deceased,  for  money  had  and  received  by  the  defendant 
to  the  use  of  M.  A.  Boss.  The  defendant  had  received 
money  from  a  third  person  to  be  appropriated  to  the  use 
of  M.  A.  Koss,  then  the  wife  of  T.  R.  Ross,  and  he  wrote 
telling  her  he  held  the  money  at  her  disposal.  T.  R.  Ross 
survived  his  wife,  and  died,  never  having  at  any  time 
interfered  in  any  way  as  to  the  money.  It  was  held  on 
these  facts  that  the  wife's  representative,  and  not  the  hus- 
band's, was  the  proper  party  to  sue  for  the  money,  as  the 
&cts  showed  a  chose  in  action  conferred  on  the  wife  with 
which  the  husband  had  not  interfered  during  coverture. 

also  Hart  v.  Stephens,  6  Q.  B.  987;  husband's  asrignees  in  bankruptcy, 

SearpeUini  v.  Atoheson,  7  Q.  B.  on  a  note  given  to  the  wife  whilst 

864.  sole. 

io)  In  Sh&rrinffton  v.  Tate$,  the  (,d)  L.  B.,  8  Q.  B.  536. 
action  bad  been  brought  by   the 
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RIGHT  TO  HER 

CH0SE8 

IN  ACTION. 


WIDOW'S  This  judgment  was  on  appeal  affirmed  by  the  Court  of 
Exchequer  Chamber  (Kelly,  C.  B.,  diss.)  {e).  Blackburn, 
J.,  in  the  course  of  his  judgment  in  the  Court  of  Queen's 
Bench,  quotes,  as  giving  a  correct  view  of  the  law  on  this 
subject,  Williams  on  Executors  {f)y  where  it  is  said — 

It  may  be  stated  generally  that  a  married  woman,  though  inca- 
pable of  making  a  contract,  is  capable  of  having  a  chose  in  action 
conferred  on  her,  which  will  survive  to  her  on  the  death  of  her  hus- 
band, unless  he  shall  have  interfered  by  doing  some  act  to  reduce  it 
into  possession. 

Both  in  the  Court  of  Exchequer  Chamber  and  in  the 
Court  below  the  case  of  Bird  v.  Peagrum  {g)  was  strongly 
relied  upon  on  behalf  of  the  defendant,  but  was  held  dis- 
tinguishable ;  in  that  case  leasehold  property  was  settled 
to  the  separate  use  of  a  married  woman,  who  had  received 
rents  from  the  trustee  and  had  lent  part  of  them  to  the  de- 
fendant ;  Cleasby,  B.,  observes  in  the  course  of  his  judg- 
ment in  the  Court  of  Exchequer  Chamber  (A) — 

That  was  money  which  had  actually  come  into  the  possession  of 
the  wife,  and  it  was  not  a  mere  chose  in  action ;  and  it  was  therefore 
properly  held  that  the  husband  could  sue  in  his  own  right  for  the 
money. 

The  ground  of  the  dissent  of  Kelly,  C.  B.,  from  the 
judgment  of  the  rest  of  the  Court  of  Exchequer  Chamber 
in  Fleet  v.  Perrins  was,  that,  on  the  authority  of  Bidgood 
V,  Way  (t),  an  action  for  money  had  and  received  is  not 
maintainable  by  husband  and  wife,  unless  the  interest 
of  the  wife  expressly  appears  on  the  fiice  of  the  record  {k\ 

In  the  case  of  Dalton  v.  Midland  Railway  Company  (I), 
which  was  decided  only  a  few  days  before,  and  in  the  same 
Court  as  Bird  v.  Peagrum^  it  was  held  that  a  married 

(0  L.  R.,  4  Q.  B.  600.  (f)  2  Wm.  Blackstone,  1236. 

(/)  Vol.  1,  p.  794,  6th  ed.  (k)  L.  R ,  4  Q.  B.  614,  615. 

(g)  22  L.  J.,  C.  P.  166.  (0  22  L.  J.,  C.  P.  177. 
(h)  L.  R.,  4  Q.  B.  608. 
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woman  who  has  bought  railway  stock  with  her  own  earn-  widows 
ings^  and  had  it  transferred  to  herself^  may  maintain  an  cuoses 
action  against  the  railway  company  for  the  dividends^ 
subject  to  a  plea  in  abatement  (m).  Jervis^  C.  J.^  in 
delivering  the  judgment  of  the  court,  says  (n) — 

It  18  settled  law  that  a  married  woman,  though  incapable  of  making 
a  contract,  is  capable  of  having  a  chose  in  action  conferred  upon  her, 
which  will  survive  to  her  on  the  death  of  her  husband,  unless  he 
shall  have  interfered  by  doing  some  act  to  reduce  it  into  possession  (o). 

Since  the  passing  of  the  Divorce  Act  (20  &  21  Vict.  c.  85), 
a  wife  who  has  obtained  a  decree  for  dissolution  of  marriage 
against  her  husband  is  placed  in  the  same  position  as  to 
her  choses  in  action  as  if  her  husband  were  dead(j9). 
Therefore,  the  case  of  Prole  v.  Soady  (y),  decided  by 
Lord  Justice  Cairns  in  1868,  will  equally  apply  to  this 
subject,  although  the  woman  in  that  case  was  not  a  widow 
but  only  divorced  from  her  husband.  The  facts  were  as 
follows: — A  woman  being  entitled  to  a  fund  in  Court 
applied  shortly  before  her  marriage  for  a  loan  on  the 
security  of  the  fund.  Before  the  transaction  was  completed 
she  married,  and  the  money  was  then  advanced  to  her 
husband,  who  joined  with  his  wife  in  assigning  the  fund 
by  way  of  mortgage.  The  fund  was  carried  over  to  the 
joint  account  of  the  husband  and  wife,  and  a  stop  order 
put  upon  it  in  favour  of  the  mortgagee.  In  June,  1867, 
on  the  petition  of  the  wife  a  decree  nisi  for  dissolution  of 
marriage  was  pronounced  by  the  Divorce  Court,  which 
became  absolute  in  January,  1868.     In  the  interval  the 

(m)  Since  the  passing  of  '<  The  Howard  v.  Oakes,  18  Law  J.  (Ex.) 

Married  Women's  Property    Act,  485;    and   the  cases  collected   in 

1870"  (33  &  34  Vict.  c.  93,  s.  11),  Williams  on  Execators,  6th  ed.,  p. 

such  a  plea  could  not  be  pleaded.  797  et  seqq. 

(»)  Page  178.  (p)  Wells  t.  Malbon,  81  Beay. 

(r>)  See     Attorney- General     v.  48;  In  re  Insole,  L.  R.,  1  Eq.  470. 

Partington,  33  Law  J.  (Ex.)  281  j  (q)  L.  B.,  3  Ch.  220. 
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widow's       mortgagee  presented  a  petition^  on  which  an  order  was 
cHosEs       made  by  Stuart,  V.-C,  in  .November,  1867,  for  payment 


IN  ACTION. 


of  his  debt  out  of  the  fund  in  Court.  On  appeal  the  order 
of  V.-C.  Stuart  was  reversed,  the  Lord  Justice  holding 
that  the  mortgage  by  the  husband  and  wife  did  not  bind 
the  wife's  right  by  survivorship,  and  that  the  carrying  over 
the  fund  to  the  account  of  the  husband  and  wife  was  not  a 
reduction  into  possession  by  the  husband. 

In  Prole  v.  Soady^  it  was  admitted  on  both  sides,  with 
the  approbation  of  the  Lord  Justice,  that  the  assignment 
or  mortgage  by  a  husband  of  his  wife's  chose  in  action 
will  not  defeat  her  right  by  survivorship,  unless  the  hus- 
band or  his  assignee  do  some  act  to  reduce  the  property 
into  possession  (r). 

It  wiU  be  seen  from  the  above  cases  that  both  the  courts 
of  law  and  equity  require  very  strong  evidence  of  the  re- 
duction into  possession  by  the  husband  of  the  wife's  choses 
in  action,  before  they  wiU  deprive  the  widow  of  her  right 
to  them  by  survivorship  («). 

Marriage  will  not  be  a  severance  of  a  wife's  joint  tenancy 
in  a  chose  in  action  which  the  husband  could  not  have  re- 
duced into  possession  during  the  coverture  (t). 

Causes  of  action,  which  had  accrued  during  the  cover- 
ture, in  respect  of  the  wife's  real  estate,  or  in  respect  of 
any  personal  wrongs  done  her,  survive  to  her  on  the  death 
of  her  husband  (m). 

When  a  man  covenanted  to  pay  a  woman  an  annuity 
for  life  and  afterwards  married  the  annuitant,  it  was  held, 

(r)  ITutohings  v.  Smith,  9  Sim.  Henning,  18  Law  J.  (Ch.)  51;  2 

137 :  EllUan  y.  Elwin,  13  Sim.  309;  Fhill.  781. 

Michelmore  v.  Mudge,  2  Giff.  183 ;  (t)  Armstrong  y,  Armstfong,  L. 

Ashby  y.  Asking,  1  Coll.  649,  were  R.,  7  Eq.  618. 

cited  in  support.  («)  Woodman   y.    Chapman,   1 

(«)  On  this  subject  see  Purden  Camp.  189,  n. 
y.  Jackson,  1  Buss.  1 ;  Whittle  y. 
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by  the  Judicial  Committee  of  the  Privj  Council,  that  the 
annuity  was  only  suspended  and  not  extinguished  by  the 
marriage,  and  therefore  that  the  widow  was  entitled  to 
recover  arrears  accrued  subsequent  to  the  death  of  her 
husband  (x). 
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The  law  of  primogeniture,  by  which    land  on  the  Antiqaityind 
&ther's  death  goes  exclusively  to  the  eldest  son,  was  qua-  *^^** 


(a?)  Fitzgerald  v.  Mfzgerald,  L.  R.,  2  P.  C.  83. 
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How  It  proved 
lucouvenient. 


Hot  admitted  oat 
of  trusts. 


Why  cuiteey  of 
trusts  allowed, 
but  dower  of 
trusts  refused. 


lifiecl,  from  the  earliest  times,  by  allowing  a  third  to  the 
widow  for  life,  not  only  to  support  herself,  but  also  for  the 
nurture,  maintenance  and  education  of  the  younger 
children.  This  was  called  her  dower ;  than  which,  in  its 
simple  original  state,  no  right  known  to  the  law  could  well 
be  deemed  more  reasonable  and  just.  It  was,  in  fa<5t,  an 
indispensable  social  institution,  universally  adopted  under 
the  feudal  system.  Insomuch  that  dower,  or  something 
analogous  to  it,  by  whatever  name  distinguished,  was 
recognized,  enforced  and  protected  in  all  parts  of  Europe. 

But  however  respectable  in  its  origin  and  useful  in  its 
operation,  this  ancient  right  became,  in  process  of  time,  in- 
convenient (y) ;  a  result  in  nowise  attributable  to  any  in- 
herent property  or  quality  in  the  thing  itself,  but  brought 
about,  it  is  apprehended,  entirely  by  the  unhappy  rulings 
of  the  judges,  who  in  former  ages  administered  the  law,  and 
sometimes  made  it. 

Thus  to  begin  with  their  first  great  error  (the  parent  of 
the  rest)  they  did  not  admit  dower  out  of  trust  or  equitable 
estates.  They  were  equally  stiff  as  to  the  husband's  curtesy. 
Why  the  Court  of  Chancery  afterwards  allowed  curtesy, 
but  refused  dower,  out  of  trust  or  equitable  estates  (another 
anomaly  of  our  judicial  system),  admits  of  easy  explanation. 
Uses,  before  the  statute  (z),  gave  no  right  either  to  curtesy 
or  dower.  So  said  the  judges;  for  the  common  law 
regarded  nothing  but  the  legal  title ;  and  equity,  at  that 
time,  was  feeble  and  imperfect.  After  the  statute,  trusts 
were  deemed  the  same  thing  as  uses  had  been  before  the 
statute.  Dower,  accordingly,  did  not  arise  upon  them. 
So  that  when  the  husband's  estate  was .  merely  equitable, 
he  could  sell  and  alienate  it  without  his  wife's  concurrence, 
and  the  purchaser's  title  was  imincumbcred  by  dow^er.  .  So 


(y)  The  conveyancers*  expression 
is  here  used. 


{z)  Statute  of  Uses,  27  Hen.  8, 
c.  10. 
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many  sales  had  been  effected  on  this  assumption^  that       dower. 
when  the  Comi;  of  Chancery  came^  at  last,  imder  the 
administration  of  a  succession  of  great  men,  to  understand 
the  proper  fimctions  of  equity,  it  was  too  late  to  interfere. 

But  no  such  impediments  existed  to  prevent  its  inter- 
position in  the  case  of  curtesy.  There  were,  and  there 
could  have  been,  no  sales  of  the  wif^s  estate,  without  the 
husband's  concurrence.  Consequently,  equity  experienced 
no  difficulty  in  awarding  curtesy  out  of  trust  or  equitable 
estates,  which  it  did  by  an  exercise  of  its  corrective  juris- 
diction. The  same  reasons,  indeed,  applied  with  equal 
force  in  the  case  of  dower ;  but  from  the  number  of  trans- 
actions concluded  upon  a  contrary  principle,  and  the  hazard 
of  disturbing  titles,  it  was  thought  that  the  extraordinary 
remedies  of  the  Court  of  Chancery  might,  with  respect  to 
dower  after  such  a  lapse  of  time,  do  more  harm  than  good. 
The  consequence  was  that  dower  was  left  to  stand  on  its 
ancient  footing  ujider  the  common  law,  by  which  trust,  or 
equitable  estates,  were  not  recognized. 

This  seems  to  solve  what  to  students  (who  love  consis- 
tency) has  always  appeared  an  incongruity  in  the  law  of 
dower. 

The  next  unfortunate  miscarriage  of  the  Courts,  with 
respect  to  dower,  shows  how  little  the  judges  formerly 
thought  of  accommodating  the  operation  of  our  institutions 
to  the  altered  and  constantly  changing  circimistances  of 
the  times.  Thus,  when  the  country  had  become  commer- 
cial, and  land  befi^an  to  be  transferred,  by  sales  and  pur-  Dower  held  to 

°  .  "^  ^  attach  where  the 

chases  from  hand  to  hand,  it  was  held  that,  notwithstand-  «tate  had  been 

'  '  conreyed  to  a 

ing  such  alienations,  dower  attached  precisely  in  the  same  JSSmIJw. 
way  as  if  the  possession  had  stood  in  the  husband  at  the 
date  of  the  marriage,  and  had  continued  in  him  undivested 
until  the  moment  of  his  death.     Hence,  if  a  man  had 
chanced,  during  the  coverture,  te  be  "  a  great  buyer  of 
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Pevloet  of  the 
ooQveTaooen. 


Their  pcBctlce 
respecting  pnr- 
chasen  with 
notice  of  dower. 


land,"  his  widow  would  have  been  dowable  out  of  it  all, 
though  resold  in  his  lifetime,  and  made  over  to  a  stranger 
for  valuable  consideration. 

The  decisions  of  the  Courts  so  ruling  set  the  convey- 
ancers to  work ;  and  these  artists  devised  many  ingenious 
and  laudable  contrivances  to  evade  or  to  defeat  the  injus- 
tice of  the  law.  Accordingly,  we  have,  among  other  ex- 
pedients, the  celebrated  ^'  conveyance  to  uses  to  bar  dower ;" 
which,  of  aQ  their  inventions,  was  the  most  happy  and 
successfiil.  It  was,  indeed,  a  great  triumph,  and  deserves 
the  praise  which  the  lovers  of  technical  erudition  have 
invariably  bestowed  upon  it. 

The  true  course  would  have  been,  to  admit  dower  out 
of  trust  or  equitable  estates,  but  to  discriminate  between 
property  possessed  by  the  husband  at  the  date  of  the 
marriage,  and  property  afterwards  acquired  by  him.  Had 
this  distinction  been  attended  to,  and  had  a  Mansfield 
always  presided  in  the  Courts,  we  may  safely  assiune  that 
dower  would  have  been  kept  within  its  proper  bounds, 
so  as  on  the  one  hand  to  do  no  harm,  and  on  the  other 
to  sustain  no  damage.  This,  however,  was  not  doomed  to 
be  its  late ;  for  a  "  practice "  established  by  the  convey- 
ancers, whom  we  have  commended,  and  a  decision,  delivered 
upon  great  consideration,  about  the  close  of  the  seventeenth 
century,  gave  a  shock  to  this  right  firom  which  it  never 
afterwards  recovered. 

To  make  our  meaning  plain,  we  must  observe  that  the 
conveyancers  aforesaid,  in  their  great  eagerness  to  protect 
purchasers,  went  further  than  the  exigencies  of  the  case  or 
the  claims  of  solid  justice  required. 

Thus  the  right  to  dower  at  lawy  attached  only  where  the 
husband  had  been  legally  seised  of  the  estate.  But  if  he 
were  beneficially  interested,  the  widow  would  be  entitled, 
upon  the  principles  of  equity,  to  her  dower,  just  as  much 
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as  if  her  husband  had  been  legally  seised.  For  equity  power. 
would  not  require  a  legal  seisin  to  found  the  widow's  title. 
Therefore^  if  a  man  had  purchased  from  the  husband  an 
estate^  out  of  which  he  then  knew  that  the  wife  had  a  right 
to  dower,  he  ought  not  to  have  been  permitted  to  exclude 
her  by  afterwards  getting  in  the  legal  estate.  The  con- 
veyancers, however  (at  a  period  when  the  doctrine  of 
equitable  notice  was  less  matured  than  at  present),  had 
arrived  at  a  sort  of  conventional  understanding  with  each 
other,  that  if  a  purchaser,  though  fixed  at  the  time  of  the 
transaction  with  perfect  knowledge  of  the  right  to  dower, 
could  afterwards  manage,  by  any  means,  to  get  an  assign- 
ment of  an  outstanding  term,  the  widow's  dower,  on  the 
faith  of  which  she  had  perhaps  entered  into  matrimony, 
would  be  displaced.  This  was  giving  a  purchaser,  who 
had  bought  with  ftdl  knowledge  of  the  widow's  title,  the 
same  advantage  as  if  he  had  been  ignorant  of  it ;  and  was 
contradicting  a  cardinal  maxim  of  equity,  that  no  one 
shall  be  allowed  to  make  an  unconscientious  use  even  of 
his  legal  rights ;  a  maxim  which  ought  to  be  universal, 
but  was  excluded  in  the  case  of  dower  by  reason  of  this 
practice,"  which.  Lord  Eldon  (a)  teUs  us,  had  become 
inveterate  "  among  conveyancers ;  and  which  could  not 
be  overturned  without  shaking^  the  security  of  titles.     The  Decision  of  the 

^  "^  Lords  afBnntng 

judgment  of  the  House  of  Peers,  so  holding,  was  pro-  "»tp»<*ioe« 
nounced,  with  great  reluctance,  under  the  advice  of  Lord 
Chancellor  Somers,  in  the  famous  case  of  Lady  Radnor  v. 
Vandebendy,  the  circumstances  of  which  are  thus  summed 
up  by  Mr.  Cruise  {b) : — 

Lady  Radnor's  husband  was  seised  in  tail  of  the  lands  in  question. 
But  there  was  a  term  of  ninety-nine  years  prior  to  his  estate,  created 
for  the  performance  of  several  trusts  in  the  Earl  of  Warwick's  will 

(a)  Maundrell  v.  Mavndrell,  10  Yes.  272. 
(»)  Cniise's  Digest,  tit  Trust 
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DOWER.  (aU  which  were  performed),  and  after,  in  trust  to  attend  the  inherit- 
ance.  Lord  Radnor  having  barred  the  entail,  sold  the  estate  to 
Vandebendj,  and  assigned  the  term  to  a  trustee  for  him.  After  the 
death  of  Lord  Radnor,  his  widow  recovered  dower,  with  a  cessat  exe- 
cuHo  during  the  term,  and  brought  her  bill  in  the  Court  of  Chancery 
to  have  the  term  removed,  that  she  might  have  the  benefit  of  her 
judgment  at  law.  Lord  C.  Jcflfries  inclined  to  give  relief  (c);  but 
Lord  Somers  held  that,  this  being  against  a  purchaser,  equity  ought 
not  to  give  any  relief,  and  dismissed  the  bilL  On  an  appeal  to  the 
House  of  Lords,  it  was  argued  for  Lady  Radnor,  that  equity  entitled 
her  to  the  third  of  this  term;  that  a  tenant  by  the  courtesy  would  be 
entitled  to  it,  and  by  the  same  reason  a  tenant  in  dower ;  that  the 
term  was  to  attend  all  the  estates  created  by  Lord  Warwick^s  will, 
and  in  trust  for  such  persons  as  should  claim  under  it,  which  the 
appellant  did,  as  well  as  the  respondent;  that  the  purchaser  had 
notice  of  the  incumbrance  of  dower,  the  vendor  being  married  when 
he  sold  the  estate;  and  that  Lady  Radnor  claimed  under  her  husband, 
who  had  the  benefit  of  the  whole  trust.  On  the  other  side  it  was 
said,  that  dower  was  an  interest  or  right  at  the  common  law  only ; 
that  no  title  could  be  maintained  to  dower,  but  where  the  common 
law  gave  it ;  and  if  a  term  were  in  being,  no  woman  was  ever  let  in 
until  after  the  determination  of  that  term.  That  this  was  the  first 
pretence  set  up  for  dower  in  equity  (d).    The  right  was  only  to  the 


(o)  This  verifies  the  remark  of 
Jeffries'  biographer,  that  as  a  judge, 
notwithstanding  all  his  failings  and 
profligacy,  this  chancellor  evinced 
ability  in  the  decision  of  private 
causes,  and  a  strong  lore  of  justice. 
(Lord  Campbell's  Chancrs.,  Life  of 
Lord  Jeffries.)  Lord  Somers,  on  the 
re-hearing,  was  overborne  by  a  con- 
sideration of  the  evil  which  would 
ensue  from  putting  titles  in  j  eopardy ; 
while  the  Lords  on  the  appeal,  after 
discovering  an  almost  unanimous 
disposition  to  reverse  the  decree,  put 
it  to  Lady  Radnor's  counsel  to  say, 
whether  the  practice  and  understand- 
ing of  conveyancers  was  not  as  al- 
leged on  the  other  side,  to  which, 
being  thus  appealed  to,  they  frankly 
acknowledged  that  it  was  so;  and 
upon  that  ground  alone  the  house, 


with  the  chancellor.  Lord  Somers, 
at  their  head,  affirmed  the  decree, 
which  thereby  settled  that  purchasers 
should  be  unaffected  by  notice  in 
the  case  of  dower,  although  in  all 
other  cases  it  would  exclude  them ; 
for  which  distinction,  in  spite  of  the 
ingenuity  shown  to  devise  reasons, 
none  other  can  truly  be  given  but 
that  the  eonveyanoert  would  have 
it  so. 

(d)  Lord  Nottingham,  upwards 
of  thirty  years  before  this  argument, 
had  established  the  maxim,  that 
equity,  in  dealing  with  titles  to  land, 
follows  the  law.  Wherever,  there- 
fore, supposing  the  estate  to  have 
been  legal,  the  law  would  have 
given  dower,  equity  ought  to  give  it 
where  the  estate  was  equitable. 
This  wise  and  necessary  analogy 
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thirds  of  the  rent  reserved  on  any  term.    That  it  had  always  been        dower. 
the  opinion  of  conveyancers,  that  a  term  or  statute  prevented  dower; 
and  that  the  consequence  of  an  alteration  would  be  much  more 
dangerous  than  the  continuance  of  the  old  rules.    The  decree  was 
affirmed. 

Upon  this  decision  Mr.  Cruise  justly  observes,  that  the 
doctrine  established  by  it 

Is  contrary  to  the  general  principles  of  equity,  which  has  never  RenuufcB  on  that 
extended  its  protection  in  any  other  instance  to  purchasers  with  •^■®°* 
notice  of  incumbrances.  The  true  and  only  reason  on  which  it  was 
founded  was  the  silent,  uniform  course  of  practice,  uninterrupted,  but 
at  the  same  time  unsupported,  by  legal  decisions;  an  opinion  having 
been  generally  adopted  by  the  conveyancers,  that  a  satisfied  term 
would  protect  a  purchaser  from  the  claim  of  dower;  and  many  estates 
having  been  purchased  under  this  opinion. 

It  was  afterwards  decided  that  mortgagees  were  within 
the  same  privilege.  But  it  was  not  allowed  to  extend  to 
volunteers;  for  example,  to  heirs.  In  such  cases,  if  there 
were  a  satisfied  term  outstanding,  the  widow  might  come 
into  equity  to  have  it  put  out  of  the  way,  so  as  to  give  her 
the  benefit  of  dower  (e). 

After  this  recapitulation,  we  may  the  better  appreciate  Late  Dower  acl 
the  provisions  of  the  late  statute  (3  &  4  Will.  4,  c.  105), 
intituled  "  An  Act  for  the  Amendment  of  the  Law  relating 
to  Dower ;"  upon  which  (notwithstanding  our  respect  for 
the  learning  and  ability  of  its  fi-amers)  it  will  be  diflicult 
to  bestow  imqualified  approbation. 

The  act  takes  efiect  fi-om  the  Ist  of  January,  1834. 

Its  opening  and  principal  section  provides  that  widows  Anaiytis  of  ita 
shall  be  entitled  to  dower  out  of  trust  or  equitable  estates. 
So  that,  if  the  husband  die  beneficially  interested  in  any 

seems  to  have  been  overlooked  in  **  practice/'  which,  after  all,  was  bat 

Hadnor  v.    Vandehendy.     Better,  communis  error. 

therefore,  had  it  been  for  the  law  as  (e)  Swannock  v.  Liffordy  2  Atk. 

well  as  justice  that  the  Lords  had  208. 

not  yielded  to  the  pressure  of  a 
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DOWER.       land,  the  widow,  although  not  dowable  at  law,  will  under 
this  statute  be  entitled  to  dower  in  equity, 
widow  now  dow-       Here,  therefore,  we  have  the  law  established  precisely 

mble  OQt  of  trait  '  ^  "^ 

••'•*<*  as  it  would  have  stood  had  the  Court  of  Chancery  two 

centuries  ago  allowed  dower,  instead  of  refusing  it,  out  of 
trust  or  equitable  estates.  And  it  is  only  to  be  regretted 
that  an  enactment  so  proper  should  so  long  have  been 
delayed.  What  the  Court  by  its  decree  could  not  do 
without  disturbing  the  security  of  titles,  has  been  done  at 
last  by  an  act  of  the  legislature,  which  (being  expressly 
declared  to  have  no  retrospective  operation)  regulates  the 
right  of  dower  for  the  fixture,  but  leaves  the  former  law  to 
govern  all  previous  transactions. 

The  statute  next  (by  its  third  section)  gives  dower  to 
the  widow  where  the  husband  had  merely  a  right  of  entry, 
or  of  action,  for  the  recovery  of  the  knd. 

But  by  the  fourth  section  it  is  enacted  that  no  widow 
shall  be  entitled  to  dower  *^  out  of  any  land  which  shall 
have  been  absolutely  disposed  of  by  her  husband  in  his 
lifetime,  or  by  his  will."  So  that  the  widow's  dower — on 
the  faith,  peradventure,  of  which  she  has  married — is  by 

Dower  placed  en-  this  clausc  put  Under  the  absolute  power  of  the  husband, 

tireljr  in  bosbuid's  ,         *  ,  .  * 

power.  to  sustain,  to  abridge,  to  mutilate,  or  to  destroy.     No  wife. 

Remarks  on  tbat    therefore,  cau  be  safe  under  this  law,  unless  she  have  had  a 

proTlaion. 

settlement.  Whether  that  is  a  fit  rule  for  an  enlightened 
people  to  adopt  in  the  most  important  of  aU  contracts,  is 
lefii  for  others  to  discuss ;  only  observing  that  if  husbands 
were  uniformly  wise,  just,  and  generous,  the  enactment 
might  pass  without  comment.  Looking,  however,  at  the 
world  as  it  is ;  remembering  that  husbands  are  occasionally 
apt  to  be  improvident,  thoughtless,  capricious ;  that  they 
sometimes  even  quarrel  with  their  wives,  and  upon  slender 
grounds;  that  they  are  not  always  free  fix>m  sinister 
influences,   especially  in    their    languishing    and    dying 
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moments ;  and  finally,  adverting  to  the  great  power  which 
the  law  gives  them  in  other  respects  over  the  wife's  pro- 
perty and  person ;  this  provision  of  the  act  does  seem,  upon 
the  whole,  one  of  the  most  imsatisfactory  and  inexplicable 
in  modem  legislation  (f). 

It  is  true  that  in  this  way  what  conveyancers  call  the 
"  troublesome  nature  of  dower"  (ff)  is  most  effectually  got 
rid  of.  But  one  would  think  this  object  might  have  been 
sufficiently  attained  without  furnishing  fitcilities  for  the 
commission  of  injustice.  A  distinction  ought  surely  to 
have  been  made  between  property  which  was  in  the 
husband's  visible  enjoyment  at  the  date  of  the  marriage 
(relying  upon  which  the  woman  is  supposed  to  have 
entered  into  matrimony),  and  property  afterwards  acquired 
by  him,. over  which  her  claim  to  dower  is  by  no  means  so 
strong.     The  neglect  to  attend  to  this  obvious  distinction 


DOWER 


(/ )  A  learned  author  (than  whom 
there  is  none  more  conversant  with 
the  law  of  real  property),  adverting 
to  the  new  enactments  respecting 
dower,  says,  **  The  wife's  estate  may 
he  defeated  hy  the  hnsband ;  and, 
even  without  an  expressed  intention 
on  his  part,  her  interest  is  post- 
poned in  favour  of  his  debts  and 
incumbrances.  There  is,  however, 
a  good  deal  to  be  said  for  the  late 
alterations.  In  early  times  land  was 
the  property  most  regarded,  and 
looked  to  as  that  which  should 
supply  a  livelihood  for  the  owner's 
widow.  But  when  it  was  decided 
that  dower  could  not  be  had  of  a 
trust  estate,  and  when  effect  was 
given  to  legal  limitations  invented 
for  the  purpose  of  preventing  dower, 
the  old  provision  for  a  widow  could 
not  be  relied  upon.  Besides,  acr  per- 
sonal property  increased,  and  was 
made  available  for  family  purposes, 

H.W. 


settlements  of  it  supplied  more  con- 
venient resources.  And  though  the 
interests  of  married  women  in  their 
husband's  lands  had  been  greatly 
affected,  yet  the  contrivance  of  pro- 
visions for  their  separate  use  gave 
them  a  solid  advantage,  and  enabled 
them  to  have  funds  safe  from  their 
husbands'  power,  and  appropriated 
for  their  own  enjoyment  and  disposi- 
tion; arrangements  hardly  known 
or  thought  of  when  dower  was  in  its 
vigour."  This  is  all  very  just;  but 
it  leaves  untouched  the  question 
whether  a  woman  marrying  under  a 
law  which  tells  her  that  she  is  dow- 
able  of  her  husband's  estate,  ought 
to  be  left  subject  to  the  risk  of 
starvation  in  every  case  where  she 
has  no  separate  property,  and  where 
she  omits,  before  her  marriage,  to 
call  in  the  aid  of  a  synod  of  convey- 
ancers. 
(^)  Williams,  Real  Prop.  228. 

N 
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was  one  of  the  great  blunders  of  the  judges  in  former  ages ; 
and  this  but  increases  our  amazement  that  it  should  have 
been  overlooked  by  the  legislature,  so  very  close  upon  the 
middle  of  the  nineteenth  century. 

Under  this  clause,  a  husband's  contract  to  sell  (although 
no  conveyance  be  executed)  wiU  bar  the  right  to  dower ; 
upon  the  principle  that  what  is  agreed  to  be  done  shall  be 
considered  in  equity  as  performed. 

The  fifth  section  of  the  act  enacts  that  all  partial  estates 
and  interests,  and  all  charges,  debts,  incumbrances,  con- 
tracts, and  engagements,  to  which  the  husband's  land 
may  happen  to  be  subject,  shall  exclude  the  right  to  dower. 

The  sixth  section  enacts  that  dower  may  be  barred, 
eitlier  by  a  declaration  in  any  deed  convejdng  land  to  the 
husband,  or  in  any  deed  which  he  himself  at  any  time  may 
choose  to  execute  (A). 

The  seventh  section  enacts  that  when  the  husband  dies 
partially  or  even  wholly  intestate,  the  widow's  claim  may 
be  barred  by  a  simple  declaration  of  his  intention  that  she 
shall  not  be  dowable  out  of  his  land(i). 

The  eighth  section  enacts  that  dower  shall  be  subject  to 
any  conditions,  restrictions,  or  directions,  that  may  be 
declared  by  the  will  of  her  husband. 

The  ninth  section  enacts  that  any  devise  made  by  the 
husband  to  the  wife  of  real  estate  subject  to  dower,  shall 
bar  her  claim  to  dower,  unless  a  contrary  intention  appear 
in  tlie  will  (A). 

The  tenth  section  enacts  that  no  gift,  or  bequest,  made 
by  the  husband  out  of  personalty  or  out  of  land  not  subject 
to  dower,  shall  prejudice  the  widow's  claim,  imless  a  con- 
trary intention  appear  in  the  husband's  wiU. 

(h)  See  Thompsan  v.  Watts,  31  Dyke  y,  Rendall,  IS  JriT.9S&.    See, 

Law  J.  (Ch.)  445.  too,  I\^  y.  Noble,  20  Beav.  698;  7 

(i)  As  to  equitable  bar  of  dower  De  G.,  M.  &  G.  687. 

under  the  marriage  settlement,  see  (^)  Rowland  y.  Cuthhertton,  L. 

judgment  of  Lord  St  Leonards  in  R.,  8  Eq.  467. 
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The  eleventh  section  enacts  that  courts  of  equity  shall       dqweb. 


still  be  at  liberty  to  enforce  all  covenants  and  agreements  ^*>"'',  ®f  <^?*^^ 

''  o  majr  Btlll  enforce 

interdicting  the  husband  from  barring  the  widow's  dower.  SJ^^."^*^^ 

Wherever,  therefore,  a  husband  sells  an  estate,  the 
purchaser  should  ascertain  that  there  has  been  no  covenant 
or  agreement  preventing  the  seUer  from  barring  the  wife's 
right  to  dower.  How  the  fact  stands,  it  will  not  always  be 
easy  to  find  out;  and  sometimes  the  discovery  may  be 
beyond  the  reach  of  any  diligence  that  a  purchaser  *can 
exercise  (/). 

The  twelfth   section  enacts  that  the  rules  by  which  Legacies  in  iatto- 

''  faction  of  dovrer 

legacies  given  in  satisfaction  of  dower  are  held  preferable  preierawe. 
to  other  legacies,  shall  not  be  interfered  with  (m). 

The  thirteenth  and  last  operative  section  enacts  that  ixxweradortinin 

^  eoclesln  and  ex 

there  shall  be  no  such  thing  hereafter  as  dower  ad  ostium  "■«°«»p»^«- 
ecclesise,  or  dower  ex  assensu  patriae. 

This  summary  may  be  closed  by  quoting  the  following^ 
judicious  remarks  of  Mr.  Williams  on  this  act,  in  his 
useftd  book  on  the  principles  of  Keal  Property  (n). 


(Z)  The  purchaaer,  however,  may 
be  protected  by  haring  the  legal 
estate,  and  by  want  of  notice.  In 
Jonei  V.  Smith,  2  Phill.  244,  a  mort- 
gagee was  told  that  there  was  a 
settlement,  bat  was  also  told  that 
the  particular  estate  was  not  in- 
cluded in  it,  and  he  advanced  his 
money  without  seeing  the  settle- 
ment; yet  the  Court  refused  to 
interfere  against  him.  If,  how- 
ever, a  purchaser  chooses  to  take 
a  mere  equitable  estate,  he  may  in- 
cur danger.  Even  a  parole  ante- 
nuptial agreement,  interdicting  a 
husband  from  barring  a  wife's  dower, 
might  possibly  be  enforced,  although 
evidenced  only  by  a  document  signed 
after  the  marriage.  See  the  reason- 
ing in  Hammertley  v.  De  Biel,  12 


Cla.  &  Fin.  45;  and  in  particular 
the  remarks  of  Lord  Cottenham, 
both  in  the  Court  below  and  in  the 
House  of  Lords. 

(tft)  A  legacy  to  a  widow,  in  lien 
of  dower,  has  no  priority  over  other 
legacies,  where  the  testator  leaves  no 
real  estate. — Aeey  v.  Simpson,  5 
Beav.  36.  The  usual  rule  is  in  fa- 
vour of  the  widow.  Here  it  was  in- 
sisted that  she  was  not  a  purchaser, 
as  there  were  no  real  estates  for  her 
to  release  of  dower.  This  view  was 
adopted  by  Lord  Langdale.  It  is 
because  she  releases  dower  that  she 
has  the  preference. — IP.  Wms.  127; 
Amb.  244.  But  this  cannot  apply 
where  there  is  no  realty,  as  was  the 
case  in  Acey  v.  Simpson, 

in)  Page  227,  9th  ed. 
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DOWER.  The  effect  of  the  act  is  evidently  to  deprive  the  wife  of  her  dower 

General  effect  of~   cxcept  as  against  her  hasband^s  heir  at  law.    If  the  husband  should 
^®  ^^  die  intestate  and  possessed  of  any  lands,  the  wife's  dower  out  of  such 

lands  is  still  left  her  for  her  support — unless,  indeed,  the  husband 
should  have  executed  a  declaration  to  the  contrary.  A  declaration 
of  this  kind  has  unfortunately  found  its  way  as  a  sort  of  common  form 
into  many  purchase  deeds.  Its  insertion  seems  to  have  arisen  from 
a  remembrance  of  the  troublesome  nature  of  dower  under  the  old  law, 
united  possibly  with  some  misapprehension  of  the  effect  of  the  new 
enactment.  But  surely,  if  the  estate  be  allowed  to  descend,  the 
claim  of  the  wife  is  at  least  equal  to  that  of  the  heir,  supposing  him 
a  descendant  of  the  husband ;  and  far  superior  if  the  heir  be  a  lineal 
ancestor  or  a  remote  relation  (o).  The  proper  method  seems,  there- 
fore, to  be  to  omit  any  such  declarations  against  dower,  and  so  to 
leave  to  the  widow  a  prospect  of  sharing  in  the  lands,  in  case  her 
lord  shall  not  think  proper  to  dispose  of  them. 

To  estabiteta  right       To  establish  the  widow's  right  to  dower  it  seems  super- 

to  dower  there  •         i       t  i  i 

must  have  been  a  fluous  to  SEV  that  shc  niust  previously  have   been  the 

raUd  marriage.  •'  . 

lawful  wife  of  her  deceased  husband.  Yet  this  is  much 
insisted  upon  by  Mr.  Roper  (/?),  who  gravely  informs  us 
that  the  husband's  second  marriage  during  the  life  of  his 
first  wife  will  not  entitle  the  sec^d  widow  to  dower;  to 
which  he  adds  another  proposition  equally  self-evident, 
namely,  that  if  a  wife  take  a  second  husband  before  her 
first  husband  dies,  she  will  not  be  dowable  out  of  the 
second  husband's  estate. 
Change  In  this  Under  the  former  law  there  was  a  distinction  which 

re«poct  by  Lord 

Lyndhursfs  act-     dcscrvcs  to  bc  uoticcd,  although  it  has  been  abolished  by 

Lord  Lyndhursfs  statute  (y).  If  a  marriage  were  con- 
tracted within  the  forbidden  Levitical  degrees,  it  could  not 
be  set  aside  after  the  death  of  either  party.  If,  therefore, 
it  continued  unimpeached  during  the  husband's  life,  the 
right  to  dower  would  on  his  death  be  effective.  This  was 
the  ancient  law ;  but  all  such  marriages,  formerly  voidable  • 
only,  are  now  absolute  nullities,  and  can  generate  no  right 
whatever. 

(o)  2  Sngd.,  Vend.  &  Pur.  646, 11th  ed. 

(p)  1  Rop.  333. 

(^)  5  &  6  Will.  4,  c.  64. 
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We  have  seen  that  the  husband's  right  of  curtesy  does       dower. 
not   arise  unless  he   has  had  living  issue  by  his  wife.  The  widow  need 

o  J  y   not  have  had 

capable  of  inheriting  her  estate.  Of  this  the  widow's  *~°«- 
dower  is  not  a  literal  counterpart.  For  she  does  not 
require  actually  to  have  had  issue  by  her  husband.  But 
she  must  have  been  in  such  a  situation  that  ^^  she  might 
have  had  issue  who  might  have  inherited."  So  says  the 
law ;  and  it  is  idle  to  hunt  for  reasons. 

In  some  instances  the  widow  is  bound  to  elect  whether 
she  will  take  the  provision  made  for  her  under  her  hus- 
band's will  or  enforce  her  right  to  dower  (r),  imder  certain  •• 
circumstances  she  may  do  both  {/). 

Dower  may  be  claimed  out  of  all  corporeal  heredita-  cat  of  what 

•'  ^  *•    ^  dower  may  be 

ments,   and    out  of  all    incorporeal  hereditaments  that  claimed. 
savour  of  the  realty;  as  rents,  estovers,  commons,  ad- 
vowsons,   fairs,    profits  of  courts,  tithes,  woods,  mills, 
piscaries,  tolls  arising  fi:om  public  navigable  rivers,  and 
the  like  {t). 

The  widow  likewise  is  dowable  of  mines  and  minerals  Minea  worked  m 

,  /.       .  husband's  life- 

worked  in  the  husband's  lifetime ;  but  not  of  mines  un-  ^m®- 
opened  (m). 

She  is  not  dowable  of  a  mere  annuity  granted  to  the  case  of  an  annuity 

*^    *^  to  husband  and 

husband  and  his  heirs :  because  that  is  a  personal  demand,  ^*»  ^«*"' 
not  issuing  out  of  any  lands  or  tenements  (  j:). 

It  is  a  maxim  that  the  widow  shall  be  endowed  die  optima  crop*  of  com  and 

•■  grain. 

possessione  viri.  If,  therefore,  lands  which  had  been  sown 
with  com  and  grain  by  the  husband  be  assigned  to  her  for 
dower  by  the  heir,  she  will  be  entitled  to  the  crops  (y ). 

(r)  Ball  Y.  mil,  1  Dr.  &  W.  1 19;  («)  Stmtghton  t.  Leigh,  I  Taunt. 

Gray  ton  y.  Deakin,  3  De  G.  &  Sm.  402;  Diok&n  v.  Homer,  29  Law  J. 

298;  Parker  t.  Sowerhy,  1  Drew.  (Ch.)  778. 

448.  (»)  Earlof  Stafford  y,  Buckley, 

(#)   Warhutton  v.  Warhutton,  2  2  Ves.  sen.  170. 

Sm.  &  Gif.  168.  (y)  1  Bop.  350. 

(0  1  Rop.  342. 
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Emblemonts. 

Credlton  no 
priority. 


Land  taken  by 
ndlway  company. 


Widow  bound  to 
keep  down 
intorest. 


Liable  for  waste. 


Dower  forfeited 
by  adultery. 


Btatnte  of  Limi- 
tations, 8  &  4 
Will.  4,  c.  27. 


She  is  also  entitled  to  emblements^  and  may  dispose  of 
them  (z). 

The  claims  of  mere  creditors  of  an  intestate  have  no 
priority  over  wife's  right  of  dower  (a). 

Where  land  belonging  to  an  infant^  subject  to  his 
mother's  right  of  dower,  is  taken  by  a  railway  company, 
and  the  purchase-money  paid  into  Court  under  the  Lands 
Clauses  Act,  the  dowress  is  entitled  to  have  the  value  of 
the  dower,  as  determined  by  the  valuers,  paid  to  her  out 
of  the  fund  in  Court  (i^). 

It  would  seem  that  she  is  clearly  liable  to  one-third  of 
the  duties  attaching  to  the  estate ;  upon  which  principal 
she  must  contribute  her  proportion  to  keep  down  inte- 
rest (c). 

As  a  tenant  for  life,  she  is  liable  for  all  waste  committed 
by  herself  or  strangers  (rf). 

How  far  she  is  answerable  for  letting  the  buildings  &11 
into  decay  does  not  appear  to  have  been  the  subject  of  any 
authoritative  resolution. 

By  the  Statute  of  Westminster  (c)  a  wife  guilty  of  adul- 
tery forfeits  her  dower. 

A  widow's  right  to  sue  in  equity  is  barred  if  she  does 
not  commence  proceedings  within  thirty  years  after  the 
right  first  accrued  {/). 

And  this  much  of  dower;  an  interest  now  of  less 
consequence  than  heretofore,  and  rather  to  be  regarded 
as  a  ruin  of  former  times  than  a  subsisting  reaUty. 


(2)  1  Kop.  426. 

(fl)  In  re  Rail,  L.  R.,  9  Eq.  179. 

(b)  Spyer  t.  Hyat,  20  Beav.  621. 

(c)  1  Rop.  871,  876. 


(rf)  Co.  Litt.  63,  64;  2  Inst  303. 
(jB)  13  Edw.  I.  c.  34. 
(/)  Marshall  v.  Smithy  34  Law 
J.  (Ch.)  189. 
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OF  REDEMP. 
TION. 


As  before  observed  (^),  upon  mortgages  of  the  wife's  Her  equity  to 

*^  T    1  /»  •  redeem  her  real 

estate,  executed  by  her  husband  and  herself  during  the  «*»^- 
coverture,  it  will  in  general  be  construed  that  the  equity  of 
redemption  remains  in  the  wife  and  her  heirs.  Accord- 
ingly, when  the  marriage  is  dissolved  by  the  death  of  the 
husband,  his  widow,  and  her  heirs  after  her,  are  entitled 
to  put  this  equity  in  operation,  unless  it  appear  clearly 
that  it  was  transferred  by  some  sufficient  act  done  in  the 
marriage  state. 

It  must  therefore  be  made  quite  manifest  that  a  change  where  reserved 

i-it'®  ^*'®  husband  a 

of  property  was  mtended,  before  the  wife  can  be  excluded,  resulting  tnwt  for 

»^  *^      *        '^  '  ^  ^  the  MTlfe  will  be 

Thus,  where  an  estate  belonging  to  the  wife  was  mort-  '*^**^ 
gaged,  and  the  equity  of  redemption  was  in  words  reserved 
to  the  husband  and  his  heirs,  the  Court  held  that  there 
was  a  resulting  trust  for  the  wife  and  her  heirs  (A).  In  ' 
another  case,  a  husband,  having  married  a  widow  who  had 
an  estate  in  fee  under  the  will  of  her  former  husband, 
procured  her  to  join  him  in  a  mortgage  of  the  estate. 


ig)  Supra,  p.  36. 


(A)  Jackson  t.  Innes,  1  Bli.  116« 
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'WIFE'S  EQUITT 
OF  REDEMP- 
TION. 


The  hasband  will 
only  have  the 
equity  Jure  oxcnls. 


Jf  ere  form  of  the 
reservation  im- 
materlaL 


Bat  if  a  change 
were  really  in- 
tended, effect 
must  be  given 
to  it 


Jadtton  T.  Inrut, 


reserving  the  equity  of  redemption  to  the  husband  and 
his  heirs ;  without  recital  in  the  deed  of  anything  special, 
to  show  that  it  was  intended  to  make  a  new  settlement  of 
the  estate.  It  was  decreed  that  the  equity  of  redemption 
had  not  been  taken  out  of  the  wife;  and^  consequently 
(she  having  died)^  that  her  son  by  her  first  marriage  was 
entitled  to  it  (i). 

The  rule,  then,  being  that,  where  husband  and  wife 
mortgage  the  wife's  estate,  and  the  equity  of  redemption 
is  reserved  to  the  husband  and  his  heirs,  without  recital 
of  special  circumstances  to  show  an  intention  to  make 
a  new  settlement  of  the  estate,  the  husband  has  the  equity 
of  redemption  only  jure  uxoris. 

"  And  in  considering  this  question,"  says  Lord  Redes- 
dale,  "  the  mere  form  of  the  reservation  of  the  equity  of 
redemption  will  not  of  itself  be  held  sufficient  to  alter  the 
previous  title.  In  such  a  case  (where  firaud  is  out  of  the 
question),  it  is  supposed  to  arise  from  inaccuracy  or 
mistake,  which  is  to  be  explained  and  corrected  by  the 
state  of  the  title  as  it  was  before  the  mortgage"  (A). 

"  But  if  it  clearly  appear  to  have  been  the  intention  of 
the  wife  that  the  husband  should  have  the  equity  of  re- 
demption, he  must  have  it"  (/). 

Wherever,  therefore,  the  transaction,  importing  more 
than  a  mere  mortgage  security,  gives  satisfactory  evidence 
of  an  intention  to  effect  a  change  of  the  beneficial  interest 
— the  husband  and  his  heirs,  and  not  the  widow  or  her 
heirs,  will  be  entitled  to  the  equity  of  redemption  (m). 

The  law   on  this  subject  was  deeply  considered  and 

(i)  Ruteombe  t.  Hardf  6  Dow.  260. 
1 ;   see  also  Whithread  y.  Smith,  3  {k)  Per  Lord  Hedesdale,  in  Jack- 
Be  G.,  M.  &  G.  727;    HipUn  v.  son  v.  Innes,  1  BU.  115. 
Wilton,  3  De  G.  &  Sm.  738;  PIotv-  {l)  Per  Lord;Eldon,  in  Rweombe 
d^  V.  Hyde,  2  De  G.,  M,  &  G.  684;  v.  Hare,  6  Dow.  1. 
Lord  Hastings  v.  Ashley,  80  Beay.  (m)  Jackson  v.  Inftes,  1  BU.  104. 
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learnedly  discussed  in  the  case  of  Jackson  v.  Innes,  where  wipe's  equity 

OF  RED  BMP'* 

the  decree  of  Lord  Eldon,  in  the  Court  of  Chancery,  was,  tion. 
on  the  motion  of  Lord  Kedesdale  (and  with  the  assent 
of  Lord  Eldon  himself),  reversed  by  the  House  of  Peers. 
The  remarks  of  Lord  Redesdale,  in  moving  for  judgment, 
have  furnished  the  rule  which  now  governs  the  profession 
in  transactions  of  this  nature.  The  collection  of  reports 
in  which  those  remarks  are  to  be  found  have  (but  not 
from  want  of  merit  and  utility)  a  narrow  circulation. 
From  them,  therefore,  the  following  passages  are  ex- 
tracted which  are  the  most  material  of  Lord  Kedesdale's 
address;  premising,  however,  that  the  case  was  one  in 
which  the  Lords  were  of  opinion  that  there  was  evidence 
of  an  intention  to  change  the  beneficial  interest  in  the 
wife's  property ;  and  that  there  was  upon  the  &ce  of  the 
deed  a  clear  manifestation  of  such  intention,  equivalent  to 
a  declaration;  and,  consequently,  that  the  husband  and 
his  heirs,  and  not  the  heirs  of  the  wife  (who  had  pre- 
deceased her  husband),  were  entitled  to  the  equity  of 
redemption : — 

(n)  It  is  highly  important,  in  all  cases,  that  the  principles  of  Bemuts  of  Loid 
decisions  should  be  known  and  uniform,  that  professional  persons  ^ 

may  be  able  to  advise  with  safety.  In  a  case  of  this  kind,  a  pur- 
chaser, acting  under  a  misconception  of  his  legal  adviser,  found  that 
his  title  was  deficient.  That  was  the  case  of  Ruacomhe  v.  Hare  (o), 
in  which  the  doctrine  of  resulting  trust  was  held  applicable.  In  the 
present  case,  it  is  alleged  that  there  is  a  distinct  ground,  «<»/.,  of 
fraud,  to  annul  the  limitation  to  the  husband.  But  no  such  ground 
is  recognized  by  the  decree,  or  established  in  evidence.  The  only 
question,  therefore,  which  is  now  presented  for  the  consideration  of 
the  House  is,  whether  the  decree  is  founded  upon  the  principle  which 
regulated  former  decisions,  and  was  established  by  the  judgment  of 
this  House,  upon  the  appeal  in  the  case  of  Ruscombe  v.  Hare, 

(fi)  It  is  evident  that  these  re-  writer  appointed  by  the  House  of 

marks  of  Lord  Redesdale  were  taken  Lords, 

down,  not  bj  Mr.  Bligh,  but  bj  {o)  B  Dow.  1. 
Mr.  Gnmejy  the  sworn  short-hand 
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w  ife'8  equity      The  case  of  Broad  y.  Broad  (  p)  was  the  first  in  which  the  doctrine 
OP  RGDEMP.    ^g^  applied.    In  Eq.  Ca.  Abr.  62,  it  is  laid  down  as  a  general  prin- 

■ ciple,  that  where  money  is  borrowed  by  husband  and  wife,  upon  the 

security  of  the  wife's  estate,  although  the  equity  of  redemption  by 
the  mortgage  deed  is  reserved  to  the  husband  and  his  heirs ;  yet  the 
wife  shall  redeem,  and  not  the  heir  of  the  husband;  and  for  authority, 
reference  is  made  to  the  case  of  Broad  v.  Broad.  According  to  the 
facts  of  that  case,  to  be  collected  from  the  reports,  T.  B.,  the  hus- 
band of  the  plaintiff  in  the  suit,  settled  certain  houses  in  Bread  Street, 
London,  to  the  use  of  himself  for  life,  remainder  to  the  plaintiff  for 
life  for  her  jointure.  These  houses  were  burnt  down  in  the  Great 
Fire  in  1666.  In  order  to  rebuild  them,  the  husband  borrowed  600Z., 
and  a  fine  was  levied  by  husband  and  wife  to  the  lender  for  ninety- 
nine  years,  who  re -demised  the  premises  to  the  husband  for  ninety- 
eight  years,  rendering  36/.  per  annum,  and  binding  himself  to  repay 
the  600Z.  at  a  time,  &c.  The  husband  had  agreed  with  the  wife  that 
she  should  have  the  redemption,  paying  the  interest  of  the  money 
borrowed.  But  when  the  houses  were  rebuilt,  the  husband  settled 
.  them,  among  other  lands,  upon  himself,  in  tail  to  the  heirs  male  of 
his  body — ^the  remainder  in  tail  to  his  brother  (who  was  defendant 
in  the  suit),  charged  with  portions  of  3,000/.  to  his  daughters.  He 
died,  making  his  brother,  the  defendant,  his  executor ;  and  his  per- 
sonal estate  was  not  sufficient  to  pay  his  debts.  The  defendant  had 
executed  a  bond  upon  which  he  was  liable  as  surety  for  his  deceased 
brother  to  the  amount  of  1,600/.,  which  he  satisfied,  and  also  paid  the 
interest  of  the  600/.  borrowed,  until  1681,  when  the  plaintiff  filed  her 
bill,  by  which  she  prayed  that  she  might  redeem,  paying  proportion- 
ably,  and  hold  over  until  she  was  repaid  with  interest.  The  defendant 
insisted  that  the  premises,  having  been  re-demised  to  his  brother,  were 
assets  to  pay  his  debts ;  and  further,  that  the  plaintiff*s  title  was  but 
a  parol  agreement  between  husband  and  wife ;  and  that  he  (the  de- 
fendant) had  no  notice  of  the  agreement  until  the  filing  of  the  bill. 
It  was  decreed,  that  the  plaintiff  should  have  the  redemption,  paying 
a  third  part  of  the  principal,  but  should  have  no  profits  received  by 
the  defendant  until  the  filing  of  the  bill  in  1681,  when  he  first  had 
notice  of  the  agreement.  The  decree,  therefore,  which  was  made 
upon  the  original  hearing,  proceeded  entirely  upon  the  foundation  of 
the  agreement.  A  bill  of  review  having  been  afterwards  filed, 
suggesting  that  the  decree  was  founded  upon  a  trust  arising  out  of 
an  agreement  by  the  husband,  and  that  the  agreement  was  not  men- 
tioned in  the  decree,  nor  stated  to  have  been  proved, — Lord  North, 

(jf)  Eq.  Ca.  Abr.  316,  reported  as  Brend  v,  Brend, 
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then  Keeper,  admitted  the  objection  to  the  form  of  the  decree,  and 
said,  that  he  took  no  notice  of  the  agreement  on  that  account,  but 
affirmed  the  decree,  because  when  the  wife  joined  in  the  fine  of  her 
jointure,  in  order  to  [effect]  a  mortgage  or  security,  it  was  not  an  abso- 
lute departing  with  her  interest ;  but  there  resulted  a  trust  for  her 
when  the  mortgage  was  paid,  to  have  her  estate  again,  as  if  it  had 
been  a  mortgage  on  condition,  and  the  money  paid  at  the  day. 

That  was  the  first  case  in  which  the  principle  was  established.  It 
has  ever  since  been  adopted  and  referred  to  in  all  subsequent  cases, 
up  to  the  late  decision  in  Ruscombe  v.  Hare,  The  rule  fixed  by 
those  cases  is  no  more  than  this, — ^where  the  equity  of  redemption  is 
reserved  to  the  husband,  upon  a  mortgage  of  the  wife's  estate,  and 
there  is  nothing  more  in  the  transaction,  the  Courts  hold  that  no 
alteration  of  the  previous  rights  of  the  parties  is  affected.  But  it  is 
an  exception  to  that  rule,  where  other  circumstances  occur,  affording 
evidence  of  an  intended  alteration  of  rights. 

In  RoweU  v.  Whalley  (9)  the  wife  joined  with  her  husband  in  a 
mortgage  of  her  lands,  by  a  deed  containing  a  proviso  and  declara- 
tion, that  if  the  husband  and  wife,  or  either  of  them,  or  their  heirs, 
executors,  &c.,  paid  to  the  mortgagee,  his  executors,  &c.,  the  sum 
borrowed,  the  fine  to  be  levied  according  to  a  covenant  contained  in 
the  deed  should  enure  to  the  husband  and  wife,  and  the  longest  liver 
of  them ;  with  remainder  to  the  right  heirs  of  the  husband  for  ever. 
Here  is  a  case  of  a  distinct  declaration,  in  no  manner  depending 
upon  the  proviso  for  redemption,  but  defining  the  course  in  which 
the  property  is  to  be  carried  after  the  satisfaction  of  the  mortgage. 
A  fine  was  afterwards  levied,  according  to  the  agreement  among  the 
parties;  and  after  the  death  of  the  husband,  a  bill  to  redeem  was  filed 
by  the  relict.  The  son  and  heir  of  the  former  husband,  being  a 
party  defendant  in  the  suit,  was  an  infant.  The  Court  decreed,  that 
the  plaintiff  and  the  infant  should  proportionably  pay  what  was  due 
upon  the  mortgage  at  the  time  of  the  death  of  the  mortgagor,  rating 
the  estate  for  the  life  of  the  plaintiff  in  the  premises  at  one  third,  and 
the  reversion  in  fee  of  the  infant  at  two  thirds.  In  that  case  it  was 
determined  that  the  subsequent  declaration  and  limitation,  having 
no  connexion  with  the  proviso  for  redemption,  but  declaring  what 
should  become  of  the  property  after  the  mortgage  was  satisfied, 
operated  against  the  construction  of  a  resulting  trust  for  the  benefit 
of  the  wife.  It  was  held  to  be  a  distinct  settlement,  and  that  she 
had  parted  with  her  estate.  In  the  case  now  pending  before  us  for 
judgment  the  distinction  is  stronger;  for  it  is  the  mortgage  term 
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wipe's  cquitt  which  is  made  redeemable  by  the  husband  and  wife ;  and  the  fee  is 
OP  BEDEMP-    ^^  subject  of  the  settlement, 

'- In  the  case  of  The  Bkirl  of  Huntingdon  v.  The  Countess  of  Hunting- 

don  (r)  the  mortgage  was  made  by  the  mother  of  the  plaintiff  joining 
with  her  husband,  of  lands  being  her  inheritance ;  and  the  purpose 
was  to  raise  money  for  the  husband  to  pay  for  the  place  of  captain  of 
the  Band  of  Pensioners.  The  mortgage  was  for  a  term  of  years, 
subject  to  which  the  estate  was  settled  to  the  Countess  (the  plaintiff's 
mother)  for  life,  remainder  to  the  plaintiff  in  tail ;  the  proviso  for 
redemption  being,  that  on  payment  of  the  mortgage  money  the  term 
should  cease.  In  1683  the  Countess  joined  with  her  husband  in  an 
assignment  of  the  mortgage ;  and  in  the  deed  of  assignment  the  pro- 
viso was,  that  on  payment  of  the  money  borrowed  by  them,  or  either 
of  them,  the  mortgage  term  was  to  be  assigned  as  they  or  either  of 
them  should  direct  or  appoint.  The  husband  afterwards  paid  off  the 
mortgage,  and  took  an  assignment  of  the  term  in  trust  for  himself, 
and  by  will  bequeathed  his  personal  estate  to  his  second  wife  (the 
defendant),  who  claimed  the  term.  The  plaintiff  (son  of  the  first 
wife)  filed  a  bill  in  Chancery,  praying  that  the  term  might  be  as- 
signed to  him.  The  Lord  Keeper  refused  to  make  such  decree, 
except  upon  the  usual  terms  of  a  redemption,  paying  principal,  inte- 
rest, and  costs ;  but  upon  appeal  to  Parliament  (s)  the  decree  was 
reversed;  and  the  term  directed  to  be  assigned  to  the  appellant,  with 
an  account  of  the  profits  from  the  death  of  the  appellant*s  mother, 
making  to  the  respondent  just  allowances  for  the  maintenance  of  the 
appellant,  and  management  of  the  estate.  In  that  case,  the  limita- 
tion, after  the  life  estate,  was  to  the  son  in  tail;  and  in  the  case  now 
under  discussion,  it  is  to  the  husband  and  wife,  and  the  heirs  of  their 
bodies ;  or,  in  default  of  issue,  to  the  survivor  of  the  husband  and 
wife  in  fee ;  and  that  is  the  only  difference  in  that  respect  between 
the  cases.  The  proviso  for  redemption  in  the  Earl  of  Huntingdon's 
case  was,  that  on  payment  by  either  of  them  the  term  should  be 
assigned  as  they  or  either  of  them  should  direct.  Under  these  cir- 
cumstances, the  executrix  and  devisee  of  the  husband  insisted  that, 
as  he  had  paid  the  mortgage,  and  taken  the  assignment,  it  belonged 
to  her  as  his  representative.  The  son  of  the  former  wife  contended, 
that  the  estate  was  under  settlement,  and  bound  by  the  terms  of  the 
settlement ;  that  the  husband  and  wife  could  not  deal  with  the  estate 
beyond  their  own  interest :  and  it  was  held,  as  to  the  term  assigned 
to  the  husband,  and  possessed  under  his  will  by  the  defendant,  that 
there  was  a  resulting  trust  for  the  son, 

(r)  2  Vem.  437. 

(«)  Bro.  P.  C.  1;  Journals  of  the  House  of  Lords,  vol.  zvii.  p.  236. 
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In  the  case  of  Jackson  v.  Parker  (f)y  which  was  decided  by  Sir 
Thomas  Sewell,  a  difficulty  occurred  of  a  different  description.  The 
husband  had  borrowed  a  sum  of  money,  and  in  order  to  make  a 
security,  by  mortgage  of  his  own  estate,  his  wife  joined  in  a  fine,  which 
would  have  had  the  effect  of  barring  her  of  any  claim  to  dower.  The 
limitation  of  the  equity  of  redemption  was  to  the  husband  and  the 
wife,  and  their  heirs ;  and  there  was  a  declaration  in  the  deed,  that, 
after  payment  of  the  money  lent  on  the  mortgage,  the  fine  should 
enure  to  the  husband  and  his  heirs.  Other  charges  were  afterwards 
made  upon  the  estate,  and  those  subsequent  charges  were  all  made 
redeemable  by  the  husband  and  wife,  and  their  heirs.  The  husband 
by  his  will  made  a  disposition  of  this  property,  in  trust  to  raise  pro- 
visions for  all  his  children.  But  the  will  was  disputed  by  the  eldest 
son  and  heir-at-law,  upon  the  ground,  that  it  was  a  devise  of  the 
equity  of  redemption,  of  which  the  husband  was  not  sole  seised ; 
because  the  equity  of  redemption  was  reserved  to  the  husband  and 
wife,  and  their  heirs.  Sir  Thomas  Sewell  decided  that  upon  a  con- 
test for  redemption  the  Court  would  regard  the  ownership  of  the 
estate  previous  to  the  mortgage  ;  and  in  that  view  the  husband  would 
be  considered  as  the  person  entitled  to  redeem,  the  wife  being  en- 
titled to  redeem  only  in  respect  of  her  interest,  which  would  have 
been  only  a  right  to  dower,  if  she  had  survived  her  husband.  In 
such  case  she  would  have  been  entitled  to  have  had  the  estate  re- 
deemed for  the  purpose  of  letting  in  her  dower ;  but  there  her  right 
ended.  In  that  case  it  was  argued,  "  That  the  Court  will  put  a  true 
construction  on  the  deed,  by  taking  into  consideration  the  ownership 
of  the  estate,  and  the  purpose  for  which  the  deed  was  made.  The 
husband  was  the  owner  of  the  estate,  and  the  intention  of  the  deed 
was  merely  to  make  a  mortgage,  and  the  wife  was  made  a  party  and 
joined  in  the  fine,  for  the  sake  of  the  mortgagee."  And  this  argu- 
ment was  adopted  by  the  judgment 

In  the  case  of  CorheU  v.  Barker  (u ),  according  to  the  report,  the 
Court  do  not  seem  to  have  had  the  least  notion  that  there  existed  a 
resulting  trust,  such  as  the  House  of  Lords  held  to  exist  in  the  case 
of  Ruscombe  v.  Hare;  and  they  dismissed  the  bill.  In  that  case,  it 
appears  probable  that  Baron  Thomson  doubted  the  correctness  of  the 
decision ;  for  he  says,  *^  That  a  reservation  of  the  kind  now  under  dis- 
cussion, in  a  fine  levied  completely  diverso  intuitu^  shall  not,  without 
an  express  declaration  of  such  an  intention,  cany  the  estate  in  a  new 
channel."  The  cause  being  afterwards  reheard,  the  Court  seems  to 
have  been  of  opinion,  that  a  trust  resulted  in  favour  of  the  original 
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wife's  equity  owner  of  the  estate,  and  detennined  accordingly.    The  report  of  the 
®'  TioN**'"     ^*®®  ^®  *^  ^^'y  imperfect  in  its  language  and  statements,  that  it  is 

difficult  to  discover  what  were  the  facts  of  the  case,  and  the  point 

decided ;  but,  as  far  as  they  can  be  collected,  the  case  appears  to  have 
been  of  the  same  nature  as  Broad  y.  Broody  and  the  other  cases  which 
have  been  decided  upon  a  similar  principle. 

It  must  be  admitted  as  an  established  principle,  to  be  applied  in 
deciding  upon  the  effect  of  mortgages  of  this  description,  whether  it 
be  the  estate  of  the  wife  or  the  estate  of  the  husband,  if  the  wife  joins 
in  the  conveyance,  either  because  the  estate  belongs  to  her,  or  be- 
cause she  has  a  charge  by  way  of  jointure  or  dower  out  of  the  estate, 
and  there  is  a  mere  reservation  in  the  proviso  for  redemption  of  the 
mortgage,  which  would  carry  the  estate  from  the  person  who  was 
owner  at  the  time  of  executing  the  mortgage,  or  where  the  words 
admit  of  any  ambiguity;  that  there  is  a  resulting  trust  for  the  benefit 
of  the  wife,  or  for  the  benefit  of  the  husband,  according  to  the  cir- 
cumstances of  the  case.  But  here,  it  seems  to  me  that  the  operation 
of  the  deed  as  to  the  mortgage  term,  and  the  operation  of  the  deed 
as  to  the  limitation  of  the  fee,  are  wholly  distinct,  and  do  not  in  auy 
way  depend  on  each  other.  The  question  does  not  arise  upon  the 
interpretation  of  the  proviso  for  redemption;  but  it  arises  upon  a  dis- 
tinct and  subsequent  clause  of  the  deed.  The  term  and  the  fee  are 
kept  distinct  in  the  deed.  The  term  is  a  security  for  the  repayment 
of  the  money  lent ;  and  when  the  mortgage  should  be  discharged  the 
intention  of  the  maker  of  the  deed  was,  that  the  term  should  be  com- 
pletely at  an  end.  The  way  in  which  they  proposed  to  effect  this 
was,  by  declaring  that,  upon  payment  of  the  money  due,  the  term 
should  cease.  If  the  money  had  been  paid  at  the  day,  the  term 
ceasing,  there  would  have  remained  nothiug  of  the  mortgage  opera- 
ting upon  the  property.  But  there  would  then  have  remained  the 
declaration  in  the  deed,  directing  what  should  be  done  with  the 
estate,  subject  to  the  term.  The  term  being  at  an  end,  the  opera- 
tion of  the  deed,  so  far  as  it  declared  the  limitations  of  the  estate, 
subject  to  the  term,  remained  perfectly  distinct,  and  had  no  connec- 
tion whatsoever  with  the  existence  of  a  term,  which  then  would  have 
ceased  to  exist.  A  Court  of  Equity  will  so  deal  with  a  declaration 
that  upon  payment  of  a  sum  of  money  on  a  given  day  the  term  shall 
cease,  that,  although  the  term  becomes  absolute  by  nonpayment  of 
the  money  at  the  day,  it  is  still  subject  to  redemption.  By  whom  it 
may  be  redeemed  must  be  discovered  fi*om  the  title,  which  by  the 
deed  itself  is  declared  to  be  in  the  husband  and  wife,  for  their 
respective  lives,  then  to  the  heirs  of  their  bodies,  and  then  to  the 
survivor  in  fee.    Upon  the  declarations,  therefore,  and  the  provi- 
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sions  of  that  deed,  the  redemption  would  arise  by  implication,  in    lord  redes- 
case  the  money  was  not  paid  at  the  day.    The  implication  must  be        dale's 
drawn  from  the  deed  itself  declaring  who  were  the  persons  entitled    ^^ck^on  v* 
to  the  estate.  innbs. 

In  all  the  cases  decided  upon  the  general  principle,  the  grounds  of 
the  decision  were,  **that  the  mode  in  which  the  redemption  was 
limited,  was  by  mistake  or  improper  contrivance  introduced  into  the 
deed.'^  But  in  this  case,  there  is  no  ground  to  raise  such  imputa- 
tions. For  the  deed  is  clear  and  express  in  its  declarations  and  pro- 
visions. The  case  is  really  in  principle,  if  not  in  circumstances,  the 
same  as  the  case  of  Rowell  v.  Whalley. 

Upon  these  grounds  it  appears  to  me  that  the  part  of  this  decree 
which  declares  that  the  appellant  was  a  trustee  of  the  equity  of 
redemption  is  not  according  to  law.  I  shall  move  simply  to  reverse 
this  decree. 

The  Lord  Chancellor  Eldon, — The  circumstances  of  this  case  are  Lord  Eidoa*^ 
certainly,  in  point  of  fact,  much  better  understood  than  they  were ;  '*™*'^' 
and  much  greater  research  has  been  made  into  cases,  so  as  to  bring 
before  the  consideration  of  the  House  the  true  principle  of  decision. 
The  Court  below  did  not  rightly  apprehend  the  case,  as  it  now 
appears.  The  judgment  of  this  House  will  remove  a  difficulty, 
which  I  know  is  floating  in  the  minds  of  many  persons.  I  conceive 
it  to  have  been  the  opinion  of  Lord  Thurlow,  that,  in  order  to  dispose 
of  the  equity  of  redemption  of  the  wife  in  an  estate,  it  was  absolutely 
necessary  there  should  be  in  the  recitals  of  the  instrument  some  ex- 
pression that  the  parties  meant  it  so :  that  it  was  not  enough  to 
collect  the  intention  from  the  limitations ;  but  that  there  must  be 
something  more  upon  the  face  of  the  deed  to  leave  the  wife  to 
understand  what  those  limitations  were.  It  does,  however,  occur  to 
me,  on  looking  into  the  cases  which  have  been  referred  to,  that  such 
a  proposition  cannot  be  supported ;  and,  therefore,  I  am  of  opinion 
that  the  decree  must  be  reversed. 

Decree  reversed  accordingly  (2;). 


(a;)  The  case  of  Jaekson  v.  Innes 
is  remarkable  as  being  the  only 
instance  in  which  a  judgment  of 
Lord  Eldon's  was  reversed.  Great 
as  that  lawyer  unquestionably  was, 
the  preceding  exposition  will  con- 
vince one  that  he  did  not  enjoy 
without  a  rival  the  eminence  which 
was  uDqnestionably  his  due.  Lord 
Redesdale,  after  having  discharged 


the  judicial  duties  of  the  Great  Seal 
in  Ireland  with  consummate  ability 
for  a  period  of  four  years,  retired 
on  the  appointment  of  the  Whig 
ministry  in  1806.  There  was  nothing 
odd  in  this.  But  when  his  friends 
returned  to  power,  in  1807,  the  odd 
thing  was,  that  they  kept  Lord 
Redesdale  at  home  without  office, 
and  sent  Lord  Manners  in  his  stead 
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wife's  equity 
of  redemp- 
TION. 

Reece  ▼.  Hick*, 


In  Reeve  v.  Hicks  (y ),  Sir  John  Leach  held  that  a  widow 
was  entitled  to  redeem  her  copyholds  which  had  been 
charged  during  the  coverture;  but  with  respect  to  her 
fireeholdsj  which  had  been  also  charged  on  the  same  occa- 
sion^ the  circumstances  were  as  follow^  namely — that  the 
husband  and  wife  had  mortgaged  them  for  a  thousand 
years,  reserving  the  power  to  redeem  to  them  or  either  of 
them ;  and  they  likewise  covenanted  to  levy  a  fine  to  the 
mortgagee  for  the  term,  and,  subject  thereto,  to  the  hus^ 
band  and  his  heirs  and  assigns  for  ever.  A  fine  was  duly 
levied  pursuant  to  the  covenant;  and  the  husband  subse- 
quently released  his  equity  of  redemption  to  the  mortgagee 
in  fee,  who  entered  into  possession.  His  Honor  observed 
that  ^^  the  case  was  not  distinguishable  in  principle  from 
that  of  Jackson  v.  Innes.  The  limitation  of  the  uses  of  the 
fine  had  no  connexion  with  the  purposes  of  the  mortgage, 
or  the  proviso  of  redemption,  hut  was  altogether  a  new 
settlement.^^  The  widow,  therefore,  was  not  allowed  to 
redeem,  for  she  had  by  her  own  act,  and  in  a  legal  manner, 
not  merely  mortgaged  her  estate  for  her  husband's  debt, 
but  actually  transferred  the  entire  beneficial  interest  out 
and  out  from  herself  and  her  heirs  to  her  husband  and  his 
heirs;  a  result  which  the  Court  will  in  general  be  reluctant 


to  be  Chancellor  of  Ireland.  The 
subsequent  years  of  his  life  (a  yery 
long  one)  were,  however,  not  lost  to 
the  profession.  He  sat  regularly 
in  the  House  of  Peers,  advising 
their  Lordships  on  all  appeals  and 
writs  of  error,  and  other  judicial 
business.  In  learning,  it  is  hard  to 
say  that  he  was  not  equal  to  Lord 
Eldon.  He  had  powers  of  exposition 
too ;  and  excelled  as  a  legal  writer. 
In  the  judgments  of  Lord  Redesdale 
we  see  general  rules  luminously 
descanted  upon ;  for  this  great  mas- 


ter of  equity  had  a  just  confidence 
in  himself,  and  never  frittered  away* 
his  meaning  by  timid  and  dexterous 
qnalifications.  He  committed  him- 
self generously  and  boldly  to  all  his 
propositions,  for  he  knew  and  felt 
that  they  had  af  oundation  of  granite. 
Herein  lay  his  superiority  over  Lord 
Eldon,  who  scarcely  ever  tied  him- 
self down  to  anything  beyond  the 
decision  of  the  particular  case  before 
him. 
(y)  2  Sim.  &  Stn.  403. 
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to  admits  but  which  it  cannot  in  the  face  of  strong  acts  wipe's  equity 
and  expressions  exclude;  tor  there  is  no  reason  in  law  or         tion. 
equity  why  a  wife  should  not,  if  so  minded,  convey  her 
estate  to  her  husband  (z). 

The  widow  has  also  a  right  in  equity  to  haye  her  estate  wife**  equity  to 
exonerated  out  of  her  husband's  assets.     This  equity  is  put 
upon  the  principle  that  she  is  considered,  when  mortgaging 
her  property  for  her  husband's  debt,  to  stand  in  the  atti-" 
tude  of  a  surety;  from  whence  it  follows  that  she  must  be  Treated  as  a 

.    .  Burety. 

inyested  with  the  usual  priyileges  of  that  character, — ^the 
first  of  which  is  indemnity  from  the  principal  for  whose 
benefit  her  security  was  interposed. 

Thus  we  haye  it  laid  down  by  Lord  Hardwicke  with  his 
accustomed  clearness,  that 

It  is  a  common  case  for  a  wife  to  join  in  a  mortgage  of  her  inherit- 
ance for  a  debt  of  her  husband.  After  his  death  she  is  entitled  to 
have  her  real  estate  exonerated  out  of  his  personal  and  real  assets ; 
the  Court  considering  her  estate  only  as  a  surety  for  his  debt  (a). 

The  same  great  judge,  in  Parteriche  y.  Powlet  (5),  says  she  is  entiued  to 

,  ,  \    J'       J      Btand  In  the  place 

that  the  wife,  paying  her  husband's  mortgage  debt  by  a  «' "»« mortgagee, 
loan  of  money  out  of  her  separate  estate,  is  as  much  en- 
titled to  stand  in  the  place  of  the  mortgagee  as  if  she  were 
a  stranger;  adding,  also,  that  if  she  joins  with  him  in 
charging  her  estate,  she  is,  in  like  manner,  entitled  to 
stand  in  the  place  of  the  mortgagee,  and  to  be  satisfied  out 
of  her  husband's  estate.     Hence  it  follows,  as  indeed  Lord  Husband'to  other 

credlton  hare  no 

Hardwicke  declared  in  Robinson  y.  Gee(c),  already  cited,  preference  over 

^   ^  her. 

that  the  other  creditors  of  the  husband  cannot  stand  in  the 


(z)  See  Edleitone  t.  Collins,  3  252.      See  also  remarks  of  Lord 

De  G.,  M.   &   G.  1 ;  Heatlier  y.  Camden  in  Kinnoul  v.  Money,  3 

O'Neill,  2  De  G.  &  J.  399 ;  At-  Swanst.  217,  n. ;  Hudson  t.  Car- 

kinson  t.  Smith,  8  De  G.   &  J.  michael,  Kay,  613. 

186.  (&)  2  Atk.  884. 

(a)  BoHnson  v.  Oee,  1  Ves.  sen.  (p)  Ubi  snpra. 

H.W.  O 
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Bdioflddy,  Lock- 
wood, 


WIPE'!  EQUITY  place  of  the  mortgagee  against  her  {d).  So  that  they  are 
^'  *TioN?*^'  entitled  to  no  preference  over  her  in  the  administration  of 
his  assets.  » 

If  the  money  was  borrowed  for  the  benefit  of  the  wife, 
she  will  not  be  entitled  to  her  equity  of  exoneration  (e). 

In  Schqfield  y.  Lockwood{f)^  husband  and  wife  having 
a  joint  power  of  appointment  over  an  estate  the  ultimate 
limitations  of  which^  in  default  of  appointment^  were  to  the 
use  of  the  husband  and  wife  in  moieties  in  fee^  executed 
the  power  by  way  of  mortgage  to  secure  the  husband's 
debt;  it  was  held  by  Lord  Westbury,  C,  affirming  the 
decision  of  Sir,  J.  RomiUy,  M.  B.,  that  this  was  no 
mortgage  of  the  wife's  estate^  and  consequently  that  she 
was  not  entided  to  have  her  moiety  exonerated  out  of  the 
estate  of  the  husband. 


(J)  The  words  of  Lord  Hardwicke 
are :  <*  None  of  his  (the  husband's) 
creditors  haye  a  right  to  stand  in  the 
place  of  the  mortgagee  to  come  ronnd 
on  the  wife's  estate."  Upon  the 
bankruptcy  of  the  husband,  the  wife, 
after  she  has  paid  the  debt,  is  en- 
titled to  go  in  as  a  creditor  upon 
her  husband's  estate  in  bankruptcy, 
and  there  with  his  other  creditors  to 
regeiye  a  dividend.  Per  Lord  West- 


bury,  C,  in  Oleaves  y.  Pains,  1  De 
G.,  J.  &  S.  96 ;  see  White  and 
Tudor's  Leading  Cases,  Vol.  2,  p. 
922  (3rd  ed.). 

(«)  Earl  of  Sinnoul  y.  Money, 
8  Swanst  202,  n.;  Clinton  y. 
Hooper,  1  Yea.  jun.  178 ;  see  also 
Thonuu  y.  Thomas,  2  K.  &  J.  79. 

(/)  38  Law  J.,  Ch.  106 ;  see  also 
Heather  y.  0*Neill,  2  De  G.  &  J. 
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sole  197 


oeased  hwband. 


As  a  creneral  rule  it  would  rather  appear  that  the  widow  whether  the 

°        .  T         .  widow  to  bound 

is  not  subject  to  the  obligation  to  bury  her  deceased  hus-  ^^J^^^^ 
band^  which  seems  with  more  reason  and  justice  to  &11  on 
the  husband's  representative  (a). 

It  has  been  held^  however,  by  the  Court  of  Ex- 
chequer {b)y  that  a  widow  who  was  also  an  in£int,  might 
bind  herself  by  contract  for  the  expense  of  her  husband's 
interment.  This  conclusion  (arrived  at  by  an  exercise  of 
judicial  ingenuity,  which  may  be  thought  not  entirely  to 
have  overcome  the  difficulties  of  the  subject)  proceeded  on 
the  ground  that  the  decent  burial  of  the  deceased  husband 
should  be  construed  to  be  a  benefit  and  comfort  to  his 
surviving  and  sorrowing  widow;  and  therefore  that  the 
case  should  be  regarded  as  coming  within  the  rule  of  law 
which  makes  the  contract  good  where  the  in&nt  is  a 

(a)  See  Tugwell  y.  Edyman,  3  (b)  Chappie  y.  Cooper^  13  Mee. 

Camp.  298 ;  Rogers  v.  Price,  3  Y.      &  WeL  269;  13  Law  J.  (N.  S.)  Exch. 
&  J.  28.  286. 

o2 
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WHETHER  THE  gainer  by  it.  After  holding  that  an  infant  husband  could 
BOUND  TO     contract  for  the   burial  of  his  deceased  wife^  she  being 

"""^^ASED^^"  P^^^^^^  conjuncta  with  him,  and  her  interment  being  a 
HUSBAND,  personal  benefit  to  him,  the  Court  said — "If  this  be  so,  we 
do  not  see  why  the  contract  for  the  burial  of  the  husband 
should  not  be  the  same  as  a  contract  by  the  widow  for  her 
own  personal  benefit.  Her  covertiure  is  at  an  end;  and  so 
she  may  contract,  and  her  in&ncy  is  no  defence  if  the 
contract  be  for  her  personal  benefit." 

ReTivai  of  wifo'i        Duriug  marriage,  the  wife  is  protected  by  her  coverture 

firom  being  sued  in  respect  of  debts  contracted  by  her  dum 
sola  (c) ;  unless,  indeed,  she  has  separate  property.  When, 
however,  her  covertiure  is  put  an  end  to  by  the  death  of  her 
husband,  she  is  again  subject  to  a  demand  for  those  debts 
which,  having  been  contracted  by  her. before  marriage, 
have  remained  undischarged  and  unsatisfied  during  the 
coverture  (d).  Thus,  in  Woodman  v.  Chapman  (e),  where 
an  action  for  debt  was  brought  against  a  widow,  it  appeared 
that  the  debt  had  been  contracted  by  her  before  her  mar- 
riage with  her  late  husband.  The  point  was  taken  that  his 
representatives  alone  were  liable  for  it  (y*).  But  Lord 
Ellenborough  held  that  the  debt  survived  against  the 
widow  upon  her  husband's  death. 

Liability  for  torts.       After  the  death  of  her  husband,  the  widow  may  be  sued 

alone  for  all  tortioiis  acts  in  which  she  has  participated, 
whether  she  was  a  sole  actor  in  them  or  whether  they  were 
committed  by  her  at  the  instigation  or  under  the  influence 
and  direction  of  her  husband  {g\ 

(f)  See  snpra,  p.  42.  ried  Women's  Property  Act,  1870," 

{d)   Mitchifison  t.   Hewson,   7  since  by  sect.  12  of  that  act  a  bus- 

Term  K.  348.  band  is  not  liable  for  his  wife's  debts 

(e)  1  Camp.  189.  contracted  dam  sola. 

(/)  This  point  would  not  now         (g)  Vine  y.  Sattndert,  4  Bing. 

arise  in  the  case  of  a  marriage  snb-  N.  C.  102. 
sequent  to  the  passing  of  '*  The  Mar- 
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Where  the  widow  proves  the  will  of  her  deceased  hus-  revival  op 
band,  she  is  liable  for  a  devastavit  committed  by  her  hus-  liabilities. 
band  during  their  joint  lives  (A).  Linbiuty  for 

T      .^  n       J   ■%.   '  -11  •/»/  *    f  ^     n         husband's  devaa- 

In  the  case  of  a  debt  mcurred  by  a  wiie  (married  beiore  tavita. 
August  9, 1870)  (i),  whilst  sole,  if  the  husband  dies  before  S^ted'Sr^e 
action,  the  right  of  action  remains  against  the  widow,  but  ^g^nat  whom 
if  the  wife  dies  before  action,  the  right  of  action  lies  only  Jj^^' *>^  ■*'**°^ 
against  her  administrator  (A). 


(h)  Soady  v.  TurnbuU,  L.  R., 
1  Ch.  494. 
(i)  See  38  &  84  Vict.  c.  93,  s.  12, 


ih)  Bnllen  and  Leake's  Prece- 
dents of  Pleading  (2nd  ed.)  147. 
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SECTION  I. 
husband's  HUSBAND'S  RIGHT  OF  ADMINISTRATION. 

RIGHT  OF 

ADMi^NWTRA.   On  the  death  of  the  wife,  the  Court  of  Probate  will  grant 
-  administration  of  her  estate  to  her  husband,  and  fx>  him 
alone,  unless  he  renounce  or  decline  it. 

Mr.  Justice  Williams,  in  his  valuable  work  on  Exe- 
cutors and  Administrators,  lays  down  the  law  as  fol- 
lows (a) : — 

This  right  (the  husband's  right  of  admin istration  to  the  wife)  be- 
longs to  the  husband  exclusively  of  all  other  persons  (b)  ;  and  the 
Ordinary  has  no  power  or  election  to  grant  it  to  any  other  (c).  The 
foundation  of  this  claim  has  been  variously  stated :  by  some  it  is 
said  to  be  derived  from  the  statute  31  Edw.  3,  on  the  ground  of  the 
husband's  being  "the  next  and  most  lawful  friend"  of  his  wife  (d) ; 
while  there  are  other  authorities,  which  insist  that  the  husband  is 
entitled  at  common  law,  Jure  mariUf  and  independently  of  the  sta- 
tutes (e).  But  the  right,  however  founded,  is  now  unquestionable, 
and  is  expressly  confirmed  by  the  statute  29  Car.  2,  c.  3,  s.  25,  which 

(a)  Vol.  i.,  page  394  (6th  ed.).  6);    Watt  v.    Watt,  3  Ves.  247. 

{b)  Humphrey  v.  BuHsn,  1  Atk.  Others  have  supposed  that  the  has- 

459.  band  is  entitled,  as  next  of  kin  to  the 

(o)   3ir  Oeorge  Sandys  OMe,  8  wife;   Ibrtre  v.  Fortre,  1  Show. 

Salk.  22.  327 ;  Bex  v.  BettesfvoHh,  2  Stra. 

(i)  3  Salk.  22 ;  MlioU  v.  Oi^rr,  1111, 1112 ;  but  it  seems  clear  that 

2  Phillim.  19.  the  husband  is  not  of  kin  to  his  wife 

(e)  Com.  Dig.  Admioistrator,  (B.  at  all ;  Watt  v.  Watt,  3  Yes.  244. 
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enacts  that  the  Stotute  of  Distribation  (22  &  23  Car.  2,  c.  10)  **  Bhall 
not  extend  to  the  estates  of  femes  covert,  that  shall  die  intestate,  but 
that  their  huahanda  may  demand  and  have  adminietration  of  their 
rights,  credits  and  other  personal  estates,  and  recover  and  enjoy  the 
same  as  they  might  have  done  before  the  making  of  the  said  act/* 

This  right  of  administration  to  the  wife  is  not  an  eccle- 
siastical^ but  a  civil  right  of  the  husband^  which  is  ad- 
ministered in  the  Court  of  Probate  (/). 

It  would  appear  that  it  is  only  where  there  are  choses 
in  action  of  the  wife  unrecovered  at  her  death,  or  chattels 
real  belonging  to  her  which  were  not  vested  in  his  posses- 
sion in  her  right  in  her  lifetime,  that  the  husband  can  gain 
any  object  by  taking  out  administration  to  her  (ff).  For 
we  have  seen  that  all  her  other  personal  property  passes 
to  the  husband  by  virtue  of  the  marriage : — that  is,  jure 
mariti. 

Property  received  by  the  husband  in  this  his  represen- 
tative character,  as  administrator  of  his  wife,  is  liable  to 
her  debts ;  whereas  property  acquired  by  him  jure  mariti 
is  his  absolutely.  This  distinction,  although  artificial,  is 
intelligible;  and  seems  to  follow  as  a  necessary  conse- 
quence £rom  general  rules.  As  the  wife's  administrator, 
therefore,  the  husband  is  answerable  to  the  amount  of  her 
assets.  And  a  creditor  in  respect  of  a  debt  due  from  her 
before  marriage  (for  during  the  coverture  she  cannot 
have  contracted*  any  obligation)  may  in  such  a  case  and 
to  this  extent  recover  from  the  husband.  Thus,  in 
Heard  v.  Stamford  {h),  the  defendant's  wife  had  dum  sola 
given  the  plaintiff  a  promissory  note  for  50/.  She  after- 
wards married,  bringing  her  husband  a  fortune  of  700/. ; 
part  of  which  he  received  during  the  coverture,  and  part 


husband's 

RIGHT  OF 

ADMINISTaA- 

TION. 


(/)  Williams  on  Ezors.ynbi  snpnu 
(g)  Williams  on  Execaian,  6th 
ed.  p.  656. 


(A)  Ca.  temp.  Talb.  173;  8  F. 
Wms.409. 
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husband's 

RIGHT  OP 
ADMINISTRA- 
TION. 


consisted  of  a  chose  in  action  recovered  by  him  after  her 
deaths  as  her  administrator.  Lord  Chancellor  Talbot, 
upon  a  bill  filed  against  the  husband  by  the  promisee  of 
the  note,  decreed  an  account  of  what  he  had  received 
since  his  wife's  death,  as  her  administrator,  but  declared 
that  he  should  be  liable  for  so  much  only. 

If  the  wife  be  executrix  to  another  and  dies  intestate, 
then,  as  to  the  goods  which  she  had  in  that  capacity, 
administration  must  not  be  granted,  generally  speaking, 
to  her  husband  (i). 

Where  a  wife  has  obtained  a  protection  order  under 
the  20  &  21  Vict.  c.  85,  s.  21,  and  afterwards  dies  in  the 
lifetime  of  her  husband,  intestate,  the  court  will  decree 
administration,  limited  to  such  personal  property  as  she 
acquired  since  the  desertion,  to  the  next  of  kin  of  the 
wife,  and  not  to  the  husband  {k). 


husband's 

RIGHT  TO 

ARREARS  OF 

RENT. 


SECTION  II. 

HUSBAND'S  RIGHT  TO  ARREARS  OF  RENT  OF  WIFE'S 

ESTATE. 

Before  the  32  Hen.  8,  c.  37,  if  a  husband  did  not, 
during  the  coverture,  recover  arrears  of  rent  which  liad 
become  due  to  his  wife  before  the  marriage,  he  could  not 
after  her  death  compel  payment  of  them.  This  was  an 
ki  convenience ;  and  was  remedied  by  this  act,  which 
gives  the  husband  and  his  executors  and  administrators 
an  action  of  debt  for  such  arrears,  with  liberty  to  distrain 
for  the  same  in  like  manner  and  form  as  if  his  wife  were 
still  Uving  (/). 


(i)  Williams  on  Executors,  p.  400, 
6th  ed. ;  Smith  t;  Jones,  Bulst.  4i ; 
Jones  V.  Hoe,  W.  Jones,  175;  Anon. 
3  Salk.  21. 

(A)  In  the  goods  of  Norman,  1 


Sw.  &  Tr.  613;  In  the  goods  of 
Faraday,  2  Sw.  &  Tr.  369. 

(0  Co.  Litt  351,  b.;  Com.  Dig., 
4tli  ed.,  tit "  Bar.  and  Fem.,"  p.  84; 
1  Rop.  206. 
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SECTION  III. 
CURTESY  CONSUMMATE.  cprtesy  con- 

8UMMATE. 

The  husband's  curtesy,  which,  as  before  observed, 
initiates  on  the  birth  of  issue  capable  of  inheriting  the 
wife's  estate,  becomes  consummate  on  the  dissolution  of 
the  marriage  by  her  decease.  The  husband,  while  in  the 
enjoyment  of  this  estate,  is  called  tenant  by  the  curtesy, 
and  sometimes  tenant  by  the  curtesy  of  England;  though 
why  of  England,  in  particular,  is  not  apparent;  since  the 
same  right  exists  in  Scotland,  and  was,  it  is  apprehended^ 
common  to  every  country  under  the  feudal  government. 

The  wife's  estate,  to  be  subject  to  the  curtesy,  may  be 
either  legal  or  equitable  ( w).  But  it  must  be  a  several  one 
or  else  held  under  a  tenancy  in  common.  It  must  not 
be  joint  (n).     It  must  also  be  an  estate  in  possession  (o). 

Where  real  estate  is  limited  to  the  separate  use  of  the 
wife,  so  as  to  leave  the  husband  no  legal  or  equitable 
interest  in  the  estate,  he  cannot  be  tenant  by  curtesy  ( /?). 

In  the  recent  case,  however,  of  Appleton  v.  Rowley  (jj)y 
Vice-Chancellor  Maluis  dissented  from  the  view  taken  by 
Stuart,  V.-C,  in  Moore  v.  Webster,  The  point  cannot, 
therefore,  be  considered  free  from  doubt. 

One  thing,  however,  may  be  adverted  to ;  namely,  that 
where  the  husband  alone  has,  during  the  coverture,  charged 
his  wife's  estate,  the  charge,  which  would  otherwise  expire 
with  the  coverture,  wlQ,  on  his  becoming  tenant  by  the 
curtesy,  continue  during  his  life  (r). 

(m)   Ibllet  V.   Tyrer,  14  Sim.  Eq.  267;  Hearts  v.  Greenback,  8     * 

125.  Atk.  716;  Leehmere  y.  Brotheridge, 

(»)  Co.  LitL  183,  a.  82  Beay.  363. 
(fl)  2  Bla.  Com.  127.  (?)  L.  R.,  8  Eq.  139. 

(p)  Moore  y.  Webster,  L.  B.,  3         (r)  1  Rop.  187. 
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DEATH  OF  THE  WIFE. 

HUSBAND'S     A  HUSBAND  is  legally  bound  to  bury  Ws  deceased  wife  (a), 

^  and  is  liable  to  a  stranger  who  has  paid  the  expenses  of 

her  Aineralj  the  same  haying  been  suitable  to  the  rank  and 
fortune  of  her  husband  (ft). 

An  infant  husband  can  contract  for  the  funeral  of  his 
deceased  wife  {c). 

If  the  debts  of  the  wife  contracted  dum  sola  are  not 
enforced  during  her  coverture,  the  husband  will  not  be 
liable  for  them  after  her  death,  either  at  law  or  equity. 

(a)  Bradshaw  v.  Beard,  31  Law  (c)    Heard  v.  Stanford,  3  P. 

J.,  C.  P.  273.  Wms.  409;  Lem4  t.  Nangle,  Amb. 

{h)   Jenkins  t.    Tucker,    1    H.  150. 
BlAck.  91. 
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In  the  Catholic  ages  marriage  was  considered  a  sacrament.  The  andent  ee- 
Consequently  no  human  authority  could  rescind  it,  unless,  wne  of  the  indis- 

^  J  J  '  '  BoIuWllty  of  mar- 

perhaps,  the  Pope,  as  God's  vicegerent  upon  earth,  had  '^•• 
the  power  of  dissolution — a  power  which  he  but  rarely. 


(a)  The  opening  portion  of  this 
chapter  as  printed  in  the  first  edi- 
tion of  this  work  (published  in  1849) 
has,  with  some  few  trifling  altera- 
tionfl^  been  retained,  since  it  may 


still  be  of  some  historical  interest, 
though  no  longer  haying  any  prac- 
tical bearing  on  the  present  law  of 
divorce. 
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if  ever,  exercised.  The  law  of  divorce,,  therefore,  in  this 
island,  as  in  the  rest  of  Europe,  acknowledged  throughout 
the  cardinal  doctrine  of  indissolubility. 

To  set  aside  a  marriage  in  those  times,  proof  must  have 
been  given  that  the  contract  itself  was  invalid.  Conjugal 
infidelity  fiimished  a  ground  for  separation.  But  nothing 
short  of  death  could  release  the  nuptial  bond.  The 
course,  therefore,  was  to  assert  some  obstructing,  antece- 
dent impediment,  as  a  previous  betrothment,  imdue  con- 
sanguinity or  affinity,  physical  incompetence,  or  mental 
incapacity.  Any  one  of  these  points  established,  the 
marriage  was  thereupon  declared  null  ab  initio.  But  if 
originally  valid,  it  was,  under  all  circumstances,  positively 
and  absolutely  indissoluble.  The  hardship  of  such  a  state 
of  things  would  have  been  great,  or  rather,  would  have 
been  intolerable,  were  not  the  Catholic  tribunals,  we  are 
well  assured,  in  general  very  liberal  and  indulgent  in  their 
construction  of  legal  impediments  to  matrimony.  Every 
one  knows  how  much  it  was  the  policy  of  the  Koman 
church  to  multiply  these  impediments ;  the  power  of  dis- 
pensation having  been  for  many  centuries  a  fiiiitful 
source  of  ecclesiastical  revenue.  To  this  end  the  spiritual 
lawyers — the  canonists — invented  many  ingenious  fictions, 
distinctions,  and  refinements,  which  made  it  in  most  in- 
stances  no  very  difficult  matter  to  annul  a  marriage.  The 
most  remarkable  of  all  their  contrivances  in  this  kind  was 
that  by  means  of  which  the  legitimate  impediments  of 
consanguinity  and  affinity  were  extended  to  an  almost 
ludicrous  extreme.  For  not  only  did  they  forbid  marriage 
with  a  seventh  cousin,  but  they  held  that  the  relation  of 
affinity  might  be  contracted  by  mere  commerce  between 
the  sexes.  And  having  once  established  this  position, 
they  deduced  fi:om  it  many  startling  conclusions.  Thus, 
if  a  man  had  carnally  known  one  sister,  it  would  have 
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been  incest  in  him  to  marry  or  to  have  sexual  intercourse       i-aw  op 

with  the  other  sister,  or  even  with  any  of  her  relations  to  — 

the  seventh  degree ;  because,  said  the  canonists,  an  affinity 
resulted  fi:om  the  commerce  with  the  first  sister,  which 
affected  all  her  relatives  standing  within  the  scope  of  the 
seven  prescribed  degrees.  Fornication,  therefore,  according 
to  these  authorities,  was  as  much  the  creator  of  affinity  as 
matrimony  itself.  In  proof  of  which  assertion  we  may 
refer  to  the  notable  case  of  Margaret,  widow  of  James  IV. 
of  Scotland  (^),  who,  after  the  king's  death,  having  inter- 
married with  Lord  Methven,  attempted  to  get  rid  of  that 
nobleman  by  a  sentence  of  the  Ecclesiastical  Court,  on 
the  ground  that  before  the  marriage  she  had  been  (as  the 
record  expresses  it)  carnaliter  cognita  by  her  husband's 
eighth  cousin  (c),  the  Earl  of  Angus.  And  to  the  same 
effect  is  the  case  of  Henry  VIII.  and  Anne  Boleyn.  For 
when  the  father  of  the  English  Reformation  invoked  the  aid 
of  the  spiritual  court  to  divorce  his  second  wife,  he  did  so, 
not  on  the  ground  of  her  alleged  adulteries,  but  on  the 
ground  of  two  distinct  canonical  impediments,  namely, 
her  pre-contract  with  Northumberland,  and  his  own  pre- 
intercourse  with  her  sister  Mary,  whom  we  are  told  by 
Catholic  writers  the  first  Defender  of  the  Faith  had  main- 
tained for  years  as  his  concubine.  Attempts  have  been 
made  to  vindicate  Henry  fi'om  this  stain  upon  his  memory. 
The  story  of  his  connection  with  Mary  Boleyn  is  denied 
by  all  good  Protestants.  But  whether  true  or  false,  it 
serves  to  throw  light  upon  the  point  now  under  considera- 
tion; and  shows  that  the  institutions  of  the  canon  lawyers  Facility  of  dironsa 
ministered  well  to  the  passions  of  any  husband  who  might 
happen  to  combine  the  characteristics  of  a  libertine  and  a 
tyrant.    Iniact,  parties  who  sighed  for  their  liberty  did  not 

(ft)  Riddeirs  Scots'  Peerage  Law,         {e)   Quarterly    Review,     June, 
p.  187.  1851. 
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LAW  OF  often^  in  those  days^  sigh  in  vain ;  for  wherever  a  marriage 
became  hateM  to  one  or  other,  or  both,  of  the  spouses,  the 
canonists  rarely  failed  to  demonstrate  that  it  was  invalid ; 
the  only  proof  required  by  the  Court  being  the  mere  con- 
fession of  the  parties  (cZ).  Yet  these  impediments,  with  the 
long  train  of  sublimated  subtleties  which  attended  ihem^ 
were  not  always  oppressive  to  the  laity.  They  were  occa- 
sionally found  to  be  a  real  accommodation  and  convenience. 
Thus,  in  cases  of  adultery,  the  injured  party  had  no  more 
stringent  remedy  than  divorce  ^  mensd  et  thoro — a  sort  of 
insult  rather  than  a  satisfaction  to  any  man  of  ordinary 
feelings  and  understanding.  But  if  by  the  fertile  exercise 
of  canonical  ingenuity  some  ante-nuptial  disability  could 
be  suggested,  complete  redress  would  be  given;  for  the 
contract  would  be  pronounced  invalid,  and  both  parties 
would  then  have  their  freedom*  The  labours  of  the 
canonists,  therefore,  in  this  department,  ought  not  to  be 
the  subject  of  indiscriminating  censure,  since,  by  means 
of  them,  the  community  was  in  a  great  degree  reUeved 
from  the  severe  and  unbearable  consequences  which  would 
otherwise  have  sprung  from  an  undeviating  adherence  to 
the  iron  doctrine  of  indissolubility. 

Such  was,  and  perhaps  still  continues  to  be,  the  Roman 
Catholic  system  of  divorce  h  vinculo  matrimonii;  a  system 
objectionable  and  mischievous  in  many  ways,  but  chiefly  so 
in  this,  that  it  almost  invariably  did  something  essentially 
different  from  that  which  it  professed  to  do.  For  while 
the  true  object  in  most  cases  was  to  rescind^  the  avowed 
object  in  all  was  to  annul  the  matrimonial  contract ;  thus 
effecting  covertly  and  indirectiy  a  purpose  which,  when 

{^  The  Btatnte  82  Hen.  8,  c.  88,  of  the  parties'  power  to  proTe  a  pre- 

speaking  of  the  canonistic  devices,  contract,  a  kindred  and  alliance,  or 

states  in  its  recital,  "  that  no  mar-  a  carnal  knowledge,  to  defeat  the 

riage  conld  be  so  snrelj  knit  and  same." 
boanden,  but  it  should  lie  in  either 
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sought  on  proper  grounds^  required  no  disguise^  being  at       law  of 

once  reasonable  in  itself^  and  unequivocally  permitted^ — - — 

if  not  actually  enjoined^  by  Divine  authority. 

At  the  Keformation.  marria&ce  cieased  to  be  reG:arded  as  AttheBefonna- 

,  ,       ,  .  .  **  ,        tlon,  doctrine  of 

a  sacrament^  and  the  doctrine  of  indissolubility  fell  speedily  JSJISSonlS*"^ 
to  the  ground.  It  had,  in  ibct^  no  support  either  in  the 
Old  Testament  or  in  the  New.  The  restrictions  of  con- 
sanguinity and  affinity^  when  pushed  to  the  absurd  ex- 
treme which  has  just  been  pointed  out^  were  likewise 
found  to  be  unwarranted  by  anything  contained  in  the 
Sacred  Writings.  And  it  was  agreed  that  there  ought  to 
be  no  prohibition  of  matrimony  beyond  the  limits  of  God's 
law,  as  unfolded  in  the  I8th  chapter  of  Leviticus;  while^ 
on  the  other  hand,  all  marriages  within  those  sacred 
boundaries  were  adjudged  incestuous  and  illegal,  and 
utterly  above  the  reach  of  ecclesiastieal  dispensation  (e). 

In  this  state  of  public  opinion,  it  became  necessary  to  BeTMonofour 
mstitute  a  general  revision  of  our  ecclesiastical  code,  with  <^<^ 
which  view  an  act  was  passed  in  1633  (/),  authorizing 
Henry  VIII.  to  appoint  commissioners  with  very  extensive 
powers,  who,  in  conjunction  with  the  royal  theologian 
himself,  were  to  revise  and  rectify  the  entire  body  of  the 
canon  law^  in  so  far  as  operative  within  the  realm.  The 
same  act  was  apparently  renewed  about  two  years  after- 
wards (^);  and  in  1543  a  fiirther  statute  (A)  was  passed 
for  the  purpose  of  giving  the  commissioners  still  larger 
powers  of  reform  and  amendment.  Similar  endeavours 
were  likewise  made  in  the  following  reign  (2),  Edward  VI. 
being  full  of  i^eal  and  ardour  in  the  cause,  but  his  prema- 
ture death  occasioned  its  suspension;  for  although  the 
consideration  of  the  subject  was  resumed  in  1  Eliz.,  when 

(e)  82  Hen.  8,  c.  88.  (A)  86  Hen.  8,  c.  16. 

(/)  26  Hen.  8,  c.  19,  s.  2.  (i)  8  &  4  Edw.  6,  c.  11. 

(^)  27  Hen.  8,  c.  16. 
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a  bill  was  introduced  to  renew  the  appointment  of  commis- 
sioners, the  measure  was  dropped  on  the  second  reading 
in  the  House  of  Commons,  and,  as  we  learn  firom  Burnet, 
was  not  again  revived  (A).  The  commissioners,  however, 
prepared  an  elaborate  report,  embodying  therein  a  new 
code  of  ecclesiastical  laws,  and  the  work  was  subsequently 
published  under  the  title  of  **  Reformatio  Legum  Eccle- 
siasticarum,"  a  document  rendered  venerable  by  the  learn- 
ing and  piety  of  its  framers,  who  drew  it  up  not  in  the 
hasty  spirit  of  experimental  innovation,  but  after  a  calm 
and  deliberate  scrutiny  of  more  than  twenty  years.  An 
important  chapter  of  the  new  work  was  devoted  to  the 
subject  of  divorce,  as  to  which  it  contained  a  variety  of 
minute  regulations.  Suffice  it  for  the  purposes  of  our 
present  argument  to  say  that  the  "  Reformatio  Legum'* 
authorized  divorce  &  vinculo  in  cases  of  adultery,  malicious 
desertion,  and  mortal  enmities ;  and  it  abrogated  entirely 
the  inferior  remedy  of  divorce  ^  mensd  et  thoro.  This 
code,  it  is  true,  had  not  the  legislative  sanction  to  make 
it  the  law  of  the  land.  But  although  not  of  actual  binding 
obligation,  it  must  have  had  great  weight  as  expressing 
the  opinion  of  the  Reformed  Church  upon  a  question  then 
regarded  as  purely  ecclesiatical.  Thus  Sir  John  Stoddart, 
an  eminent  master  of  the  canon  law,  informs  us  ^'  that 
from  about  the  year  1550  to  the  year  1602,  marriage  was 
not  held  by  the  church,  and  therefore  was  not  held  by  the 
law,  to  be  indissoluble"  (/). 

In  proof  of  this  position  we  have  in  the  year  1548  the 
&mous  case  of  Parr,  Marquis  of  Northampton  (wi),  where 
it  was  held  by  a  commission  of  delegates,  that  the  mere 


{k)  History  of  the  Kcformation, 
vol.  ii.  p.  7dl. 

(I)  See  Minatea  of  Evidence  taken 
before  the  Lords'  Committee  on  the 


Privy  Conncil  Bill,  Session  1844. 

(y/t)   Burnet's  Reformation,  voL 
ii.  p.  115. 


THE  MARRIAGE  BY  DIVORCE.  209 

act  of  adultery  of  itself  dissolved  the  nuptial  tie ;  and  that       law  of 
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a  sentence  of  divorce  by  the  Ecclesiastical  Court  following 
thereon  (even  although  purporting  to  be  only  d  mensd  et 
thoro)  enabled  the  injured  husband  to  marry  again^  living 
his  guilty  wife.  It  is  unnecessary  to  state  here  the  par- 
ticulars of  that  celebrated  and  well-considered  precedent. 
But  the  principle  to  be  derived  from  it  is  this, — that  where 
you  have,  by  sentence  of  divorce  issuing  from  a  court  of 
competent  jurisdiction,  a  judicial  ascertainment  of  adultery, 
not  only  is  the  nuptial  tie  rescinded,  but  the  injured  party  is 
immediately  at  liberty  to  contract  a  second  marriage.  This 
may  be  taken  to  have  been  the  opinion  of  the  church  at  all 
events ;  and  that  opinion  was  probably  acted  upon  by  the 
laity.  It  does  not,  however,  appear  that  the  Ecclesiastical 
Courts  gave  sentences  of  express  dissolution.  They  seem 
rather  to  have  adhered  to  their  ancient  form  of  judgment ; 
they  only  divorced  cL  mensd  et  thoro.  But  in  whatever 
shape  their  decrees  were  pronounced,  the  community,  in 
cases  of  adultery,  relied  upon  them  as  justifying  a  second 
act  of  matrimony.  This  being  the  case,  we  find  that 
towards  the  close  of  the  reign  of  Elizabeth,  certain  im« 
portant  ordinances  were  enacted  by  the  Chamber  of  Con- 
vocation. These,  though  now  more  or  less  forgotten  or 
lost  sight  of,  were  passed  with  great  solemnity  and  con- 
firmed by  the  Queen.  They  were  subsequently  known  as 
the  Ecclesiastical  Constitutions  of  1597.  One  of  these 
ordinances,  the  105th  canon,  was  in  the  following  terms: — 

Forasmuch  as  matrimonial  causes  liave  been  always  reputed  Ordinances  of 
among  the  weightiest,  and  therefore  require  the  greatest  caution  J^^««»^<>'^  *" 
when  they  come  to  be  handled  and  debated  in  judgment,  especially 
in  causes  wherein  matrimony  is  required  to  be  dissolved  or  annulled; 
we  strictly  charge  and  enjoin  that  in  all  proceedings  in  divorce^  and 
nullities  of  maniagey  good  circumspection  and  advice  be  used,  and 
that  the  truth  may,  as  far  as  possible,  be  sifted  out  by  the  deposi- 
tions of  witnesses  and  other  lawful  proofs;  and  that  credit  be  not 

H.W.  P 
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Here,  then,  the  process  of  dissolving y  and  the  process  of 
annulling  matrimonj,  are  plainly  discriminated  as  separate 
remedies  then  existing  in  the  Spiritual  Courts.  The  words 
seem  to  admit  of  no  other  construction.  They  refer  to 
the  dissolving  divorce,  and  to  the  nullifying  divorce,  as 
proceedings  in  themselves  altogether  distinct,  substantive, 
and  independent.  Another  canon,  the  107th,  passed  on 
the  same  occasion,  having  nothing  to  do  with  dissolving  or 
nullifying  divorces,  lays  down  the  following  regulation  as 
to  divorce  a  mensd  et  thoro : — 

In  all  sentences  pronounced  only  for  divorce  and  separation  a  thcro 
et  mensd,  there  shall  be  a  caution  and  restraint  inserted  in  the  said 
sentence,  that  the  parties  so  separated  shall  live  chastely,  and  neither 
shall  they,  during  each  other^s  life,  contract  matrimony  with  other 
person.  And  for  the  better  observance  of  this  last  clause,  the  said 
sentence  of  divorce  shall  not  be  pronounced  until  the  party  or  parties 
requiring  the  same  shall  have  given  good  and  sufficient  caution  and 
security  unto  the  Court,  that  they  will  not  any  way  break  or  trans- 
gress the  said  restraint  or  prohibition. 

Prohibitory  bond.       In  the  year  1597,  therefore,  it  still  continued  to  be  the 

opinion  of  the  Church  of  England,  that  upon  a  divorce  for 
adultery,  even  though  only  ct  mensd  et  thoro^  the  parties 
might  marry  again.  The  very  fact  of  enjoining  a  prohibi- 
tory bond,  implies  that  the  marriage,  which  the  bond  was 
intended  to  prevent,  would  have  been  valid.  The  learned 
and  judicious  Dr.  Hammond  lays  it  down  with  great 
clearness,  that  **  requiring  a  bond  does  infer  that  this  mar- 
riage, after  a  Christian  divorce,  is  not  looked  on  by  the 
Church  as  an  adulterous  commission,  but  rather  as  a 
matter  of  dangerous  consequence."  And  this  certainly 
was  the  prevailing  sentiment  of  our  ablest  divines  of  the 
seventeenth  century.  Besides,  the  authors  of  the  canon 
would  not  have  designated  such  a  connection  by  the  name 
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that  appellation.  


The  107th  canon,  however,  seems  to  have  gone  an 
unwarrantable  length  in  prohibiting  such  engagements. 
Bishop  Cozens  contends  that  this  part  of  the  canon  is 
illegal ;  and  Dr.  Hammond  is  of  the  same  opinion,  though 
he  does  not  express  himself  so  decidedly. 

But  while  the  Church  of  England,  as  a  body,  thus  dis- 
claimed the  doctrine  of  indissolubility,  it  is  probable  that 
sundry  individual  ecclesiastics  adhered  to  the  old  opinion. 
Thus  Whitgifb,  who  was  Primate  from  1583  to  1603, 
having  called  before  him  certain  sage  divines  and  civiliansy 
put  to  them  this  question, — **  Whether,  after  divorce,  it 
were  lawful  for  a  man  to  marry  again,  his  first  wife  being 
still  alive?"  To  which  they  responded  in  the  negative; 
whereupon,  the  archbishop  being  a  member  of  thie  Court  of 
Star  Chamber,  it  was  contrived  soon  afterwards,  in  1602, 
to  bring  before  that  tribunal  the  case  of  Rye  v.  Foljambe,  sye  ▼.  Foikifnbt, 
There  it  appears  that  Foljambe,  having  been  divorced  for 
adultery,  married  a  second  time,  Uving  his  first  wife ;  and 
it  was  held  that  the  second  marriage  was  void,  **  because," 
according  to  the  report  of  Moore  (/),  **the  first  divorce 
was  but  d.  mensd  et  thoro^  and  not  a  vinculo  matrimonii  ; 
and  John  Whitgift,  then  Archbishop  of  Canterbury,  said 
that  he  had  called  to  him  at  Lambeth  the  most  wise  divines 
and  civilians,  who  all  agreed  in  this."  Now  of  this  deter- 
mination some  may  think  it  enough  to  say  that  it  was  a 
**  Star  Chamber  matter."  It  was  a  direct  contradiction  of 
the  **  Reformatio  Legum,"  of  the  Marquis  of  Northamp- 
ton's case,  and  of  the  Ecclesiastical  Constitutions  of  1597. 
It  was  also  opposed  to  the  practice  of  the  laity  for  at  least 
half  a  century.  Accordingly,  Mr.  Serjeant  Salkeld,  ih 
his  note  upon  the  case  (m),  says  that  "  in  the  beginning  of 
(0  P.  683.  (w)  3  Salk.  138. 

p2 
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the  reign  of  Queen  Elizabeth^  the  opinion  of  the  Church 
of  England  was,  that  after  a  divorce  for  adultery,  the 
parties  might  marry  again.  But  in  Foljambe^s  casCy  anno 
44  Eliz.,  in  the  Star  Chamber,  that  opinion  was  changed.^^ 
So  that  the  decision  appears  to  have  had  all  the  charac* 
teristics  of  an  arbitrary  exercise  of  power  by  a  tribunal 
which,  in  fact,  had  no  legal  jurisdiction  over  the  subject- 
matter  ;  a  tribunal  too,  which,  for  its  tyrannical  excesses, 
was,  in  a  few  years  afterwards,  swept  away  by  an  indignant 
parliament  (w). 

The  decision  in  Foljambe's  case  was  not  assented  to  by 
the  Church  of  England ;  for  the  Chamber  of  Convocation, 
its  popular  parliament,  in  the  succeeding  year,  re-enacted, 
word  for  word,  the  Ecclesiastical  Constitutions  of  1597 ; 
and  these,  as  subsequently  confirmed  by  James  I.,  be- 
came the  well-known  canons  of  1603.  In  the  following 
year,  1604,  the  Statute  of  Bigamy  (1  Jac.  1,  c.  11)  was 
passed  by  the  legislature,  making  the  offence  felony ;  but 
containing  an  express  proviso  that  the  act  should  **not 
extend  to  any  person  divorced  by  sentence  of  the  Eccle- 
siastical Court."  For  the  legislature,  we  may  well  believe, 
did  not  intend  to  make  that  a  felony  which  had  so  often 
received  the  sanction  of  competent  authorities ;  which  had 
been  approved  as  legal  by  the  delegates  in  1548,  and  which 
had  been  twice  confirmed  as  valid  by  the  Chamber  of 
Convocation ;  once  in  1597,  and  again  in  1603. 

How  far  the  conduct  of  the  laity  may  have  been  aflfected 
by  these  proceedings  it  is  difficult  now  to  conjecture. 
What  particular  rule  respecting  second  marriages  was 
followed  in  the  reign  of  James  I.,  or  in  that  of  his  son,  or 
during  the  time  of  the  Commonwealth,  we  know  not     Mr. 


(»)  "A   court,   the  very  name      Yates,  J.,  in  the  case  of  Millar  y. 
whereof  is  soffident   to  blast  all      Taylor,  4  Burr.  2303. 
precedents  brought  from  it"    Per 
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Spence,  indeed^  in  liis  work  on  Equitable  Jurisdiction  (o),       law  op 
suggests  it  as  "  not  unlikely"  that  the  Court  of  Chancery 


DIVORCE. 


J  ,,.  v.?  ^    '  "  J  i."Lj.  Whether  divorces 

aecreea  cuvorces  a  vinculo  matrimonii;  and  upon  tnat  were  ever  decreed 

in  ChftLoery. 

surmise  buildiS  another^  namely^  that  the  American  courts 
of  equity  carried  over  with  them  fix>m  England  their  now 
existing  practice  of  dissolving  marriage  contracts.  With 
great  respect  for  Mr.  Spence,  it  must  be  observed,  that  both 
these  speculations  seem  groundless.  As  to  what  was 
anciently  done  by  the  clerical  chancellors,  there  is  no 
evidence  that  any  of  them,  as  chancellors,  ever  meddled 
with  the  marriage  contract.  If  the  proposition  had  been 
advanced  respecting  the  Privy  Council,  or  Court  of  Star 
Chamber,  there  would  have  been  more  colour  for  it.  But 
as  to  the  Court  of  Chancery,  there  is  nothing  to  support 
the  fabric  of  Mr.  Spence,  except  two  obscure  entries  in 
TothiU's  Reports  {p)y  referable  to  the  time  of  Lord  Elles- 
mere,  and  occurring  near  the  close  of  Queen  Elizabeth's 
reign.  The  cases  there  mentioned,  however,  are  cases  of 
divorce  h  mensd  et  thoro,  and  not  ct  vinculo  matrimonii. 
This  has  been  ascertained  on  an  examination  of  the  pro* 
ceedings  which  are  still  extant  in  the  Rolls  Office  (y).  In 
the  Life  of  Sir  Leoline  Jenkins  (r),  notice  is  taken  of 
"  Pierrepoint's  petition  to  the  Lord  Keeper  for  a  commis- 
sion to  dissolve  a  marriage."  But  this  seems  to  have  been 
a  mere  experiment  made  shortly  after  the  Restoration,  and 
before  the  government  was  settled.  It  came  to  no  result 
further  than  that  the  Lord  Keeper  ordered  a  reference 
(probably  to  Sir  Leoline  Jenkins  himself),  and,  upon  a 
report,  the  matter  dropped. 


(o)  Vol.  i.  p.  702.  Chancery  bar,  whose  professional 

(^)  £d.  1649,  p.  61 ;  ed.  1671,  ayocations  led  to  his  making  the 

p.  124.  inquiry. 

(y)  This  information  is  due  to  '  (r)  Vol.  ii.  p.  723. 

the  kindness  of  Mr.  Bask,  of  the 
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LAW  OF 
DIVORCE. 

Divorce  ooald 
not  be  had  after 
death  of  parties. 


As  we  are  on  this  subject  it  may  be  as  well  to  observe 
in  passing,  that  sentences  of  divorce  could  in  no  case  be 
had  after  the  death  of  the  parties  ;  neither  after  the  death 
of  the  husband,  though  the  wife  should  be  alive,  nor  after 
the  death  of  the  wife,  though  the  husband  should  be 
alive  (5). 

But  to  resume  our  recital:  we  are,  in  the  reign  of 
Charles  II.,  enabled  to  lay  our  finger  upon  a  case  which 
shows  that  so  far  down  as  the  year  1669  the  only  obstacle 
which  was  considered  an  insuperable  impediment  to  a 
second  marriage  after  sentence  of  divorce  a  mensd  et  thoro 
for  adultery,  was  the  bond  in  the  Ecclesiastical  Court; 
which,  however,  could  have  been  binding  upon  one  only 
of  the  parties.  The  case  to  which  reference  is  made  is 
that  of  Lord  Boos,  which  has  been  usually  considered  as 
ftimishing  the  first  example  of  a  parliamentary  divorce ; 
whereas  it  was  a  bill  brought  in  merely  to  be  relieved  irom 
the  restraint  and  prohibition  of  the  Ecclesiastical  Court. 
The  facts  were  shortly  these:  In  the  year  1666,  an  act 
was  passed  bastardizing  the  children  of  Lady  Anne  Koos, 
by  reason  of  her  adultery ;  whereupon  her  husband.  Lord 
Koos,  followed  up  this'  proceeding  by  obtaining  firom  the 
Spiritual  Court  a  sentence  of  divorce  h  mensd  et  thoro^ 
upon  the  usual  condition  of  not  marrying  again  in  his 
wife's  lifetime,  for  which  he  gave  security  as  required  by 
the  canon.  In  this  situation,  being  the  next  heir  to  the 
Rutland  peerage,  he  was  advised,  that,  although  his  mar- 
riage was  rescinded,  he  had  still  to  get  rid  of  his  bond  or 
recognizance.  No  other  way  seemed  so  proper  or  suffi- 
cient for  this  purpose  as  an  Act  of  Parliament.  Accord- 
ingly a  bill  was  brought  in,  entitled  "  An  Act  for  Lord 
Boos  to  marry  again."     This,  therefore,  was  not  a  divorce 


(«)  Com.  Dig.,  tit.  "Bar.  &  Fem."  (c.  6). 
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bill.     It  did  no  more  than  simply  enable  Lord  Koos  to       law  op 

DIVORCE 

contract  a  second  marriage^  the  canon  and  the  bond  not '■ 

withstanding  (t). 

The  case  is  principally  interesting  and  important  as 
constituting  a  distinct  legislative  negation  of  the  doctrine 
of  indissolubility.  The  difference  between  it  and  the  case 
of  the  Marquis  of  Northampton  was  this :  The  Marquis 
was  barred  by  no  restraint  from  marrying  another  wife 
immediately  after  the  sentence ;  whereas  Lord  Koos  was 
prevented  from  doing  so  by  the  canon  and  the  bond,  from 
the  binding  cogency  of  which  it  was  the  sole  object  of  the 
bill  to  relieve  him. 

The  first  fi^enuine  example  of  a  dissolution  of  the  nuptial  rimtcaaeof 

,  ,  parliamentary 

tie  by  parliament  was  in  the  case  of  the  notorious  mother  diToroe. 
of  Savage — the  Countess  of  Macclesfield.  There  the  aid 
of  the  legislature  was  sought,  because,  in  consequence  of 
the  skilful  opposition  set  up  by  the  Countess  in  the 
Spiritual  Courts,  and  the  narrow  antiquated  maxims  which 
there  prevailed,  she  contrived  to  baffle  all  her  husband's 
efforts  to  obtain  a  sentence  of  divorce  ^  mensd  et  tkoro. 
The  circumstances  of  the  case,  however,  were  so  scandalous 
and  flagrant,  that  it  would  have  been  an  outrage  upon 
every  principle  of  justice  to  withhold  relief.  Accordingly, 
the  bill  of  Lord  Macclesfield  made  its  way  through  parlia- 
ment in  1697,  unembarrassed  by  any  other  opposition  than 
some  feeble  expressions  of  dissent  on  the  part  of  the  Koman 
Catholic  members. 

The  next  instance  of  a  legislative  dissolution  of  marriage  second 
was  in  the  Duke  of  Norfolk's  case.     There  also  a  sentence 
of  divorce  was  refiised  by  the  Ecclesiastical  Court,  although 
the  Duke  tried  the  experiment  more  than   once.     He, 

(f)  A  copy  of  the  bill  in  Lord  an  article  of  Mr.  Macqneen's  on 
Boob's  case,  procnied  from  the  Par-  "Diyorce"  in  the  Law  Review  of 
liament  Office,  is  given  at  length  in      Febmarj,  1845. 
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LAW  OF       however,  recovered  damages  at  law  from  the  adulterer, 
— '- —  Sir  John  Jermayne.     And  after  this  bill  had  been  repeat- 
edly rejected  by  the  Lords,  it  became  at  last  successful 
CMeof  Box.         in  1700.     And  this  brings  us  to  the  case  of  Box,  in  1701, 

which  may  be  pronoimced  the  earliest  specimen  of  a  dis- 
solving statute  passed  by  the  legislature,  after  sentence  of 
divorce  in  the  Ecclesiastical  Court.  To  this  era,  there- 
fore, is  to  be  referred  the  commencement  of  the  system 
of  parUamentary  divorce;  which,  though  not  so  old  as 
generally  fancied,  has  still  a  respectable  antiquity. 

The  petition  of  Mr.  Box,  as  entered  in  the  Lords' 
Journal  of  Feb.  19,  1700,  prays  that  he  may  have  "  leave 
to  bring  in  a  bill  to  dissolve  his  marriage  with  Elizabeth 
Eyre,  she  having  lived  in  adultery,  as  he  hath  fiiUy  proved 
in  the  Court  of  King's  Bench,  and  obtained  a  definitive 
sentence  in  the  Arches  Court  of  Canterbury."  The  bill 
was  intituled,  "  An  Act  to  dissolve  the  marriage  of  Ralph 
Box  with  Elizabeth  Eyre,  and  to  enable  him  to  marry 
again ;"  a  title  followed  fi:om  that  time  until  1857.  The 
bill  passed  in  1701. 


THE  1CABRIA6E  BY  DIYOBGE.  217 

SECTION  II. 

THE  EFFECTS  OF  A  DECREE  OF  DISSOLUTION  OF         decree  op 

MARRIAGE.  dissolution 

OF  MARRIAGE. 
PAOB 

5.  Rightt  of  wife  wliere  the 
is  petitioner       ..         ..  218 

6.  Rights  of  husband  where 
he  is  petitioner  . .         . .  218 

7.  As  to  marriage  settlements 
of  parties  after  divorce. 
22  4'  23  Vict,  e,  61,  *.  6   .  219 

8.  Parties  to  proceedings  in- 
stituted in  consequence  of 
adultery  competent  to  give 
evidence 219 


PAOB 

1.  The  institution  of  the  Di- 

vorce Court  in  1857       ••  217 

2.  A  divorce  is  a  complete  dis- 

solution  of  the  marriage 
far  all  purposes  •  •         • .  217 

3.  The  period  from  whence 

coverture  ceases  .  •         . .  217 

4.  Position  of  wife  after  di- 

vorce         218 


In  1857,  all  jurisdiction  in  matrimonial  matters  was  institauonofthe 

/•  •        •      1    /^  1        r^  Divorce  Court 

transferred  from  the  Ecclesiastical  Courts  to  the  Court  ^  iwt. 
for  Divorce  and  Matrimonial  Causes,  which  was  esta- 
blished by  the  20  &  21  Vict.  c.  85  (u).  This  act  in  addi- 
tion gave  that  Court  power  to  pronounce  a  decree  for 
dissolution  of  marriage  which,  hitherto,  could  only  have 
been  obtained  by  an  Act  of  Parliament. 

A  decree  of  dissolution  of  marria&:e  obtained  under  "  The  nivoroe  a  oom- 

^  plete  dissolution 

Divorce  Act,  1857,"  is,  for  all  purposes,  a  complete  sever-  JJ/Ju^HSoIS. 

ance  of  the  matrimonial  ties  (x),  and  enables  either  party 

to  marry  again.     A  husband,  who  has  obtained  a  divorce 

from  his  wife,  is  no  longer  responsible  for  any  debts  which 

she  may  contract,  even  for  necessaries,  or  for  any  torts 

which  she  may  commit,  or  even  which  she  has  committed 

during  her  coverture  (i/). 

It  may  be  stated,  the  coverture  is  held  to  cease  from  the  The  period  from 

whence  coverture 

date  of  the  decree  nisi  being  pronounced,  and  not  from  the  «««». 
date  of  the  decree  being  made  absolute  by  the  Divorce 
Court  (2:). 

(«)  See  Macqneen  on  the  Law  of  (y)  Capel  y.  Powell,  34  L.  J., 

Divorce  (2nd  ed.),  I860;  20  &  21  C.  P.  168. 

Vict.  c.  86,  8.  6.  (z)  Prole  t.  Soadg,  L.  R.,  8  Ch. 

(ar)  Wilkinson  v.  Gibson,  L.  B.,  220;  Wells  v.  Hudson,  33  Law  J., 

4  Eq.  162.  P.  &  M.  151. 
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DECREE  OP         A  woman  when  divorced  from  her  husband  is  to  be 

DISSOLUTION 
OF  MARRIAGE. 


Position  of  the 
wife  after  divorce. 


considered  in  all  respects  as  a  feme  sole,  and  as  stated  by 
Erie,  C.  J.,  in  Capel  v.  Powell  (a),  "  she  is  in  the  same 
position  as  if  she  had  never  been  married."  She  can  both 
sue  and  be  sued  on  her  contracts,  and  alone  is  responsible 
for  her  torts. 
RiKhtsofwife  A  wife  after  she  has  obtained  a  divorce  is  entitled  for 

where  Kheia  ii/»  i/»i  t«» 

peutioner.  her  solc  benefit  to  such  oi  her  property  and  effects  as  were 

not  reduced  into  possession  by  her  husband  during  cover- 
ture {b)\  and  where  at  the  date  of  the  decree  of  dissolution 
of  marriage,  on  the  petition  of  the  wife,  she  was  entitled  to 
a  reversionary  interest  in  a  sum  of  stock,  which  fell  into 
possession  after  the  decree,  it  was  held  that  the  proceed- 
ings, in  the  realization  of  the  fund,  commenced  by  the 
wife,  could  be  continued  by  her  executors  (c). 

Right*  of  the  Where  by  marriaere  articles  the  wife's  personal  property 

huBtiand  where  be  »/  o  j.  x       t        .f 

la  petitioner.        jg  settled  upou  Certain  trusts,  and  afterwards  a  decree  for 

dissolution  of  marriage  is  made  by  the  Divorce  Court  at 
the  suit  of  the  wife,  the  wife  is  entitled  to  payment  of 
the  trust  ftmd,  notwithstanding  her  husband  has  a  life 
interest  given  him  by  the  articles  (d). 

Where  a  testator  by  his  will,  made  before  the  act  (20  & 
21  Vict.  c.  85)  establishing  the  Divorce  Court,  vested 
property  in  trustees  upon  trust,  out  of  the  rents  and  profits 
to  pay  an  annuity  to  his  son  G.  and  E.  his  wife  jointly ; 
and  further  out  of  such  rents  and  profits  to  pay  to  his  wife, 
if  she  survived,  50/.  annually,  so  long  as  she  continued  un- 
married ;  but  if  G.  survived,  to  pay  him  100/.  annually : 
it  was  held  by  Wood,  V.-C,  that  G.,  upon  obtaining  a 
divorce  from  his  wife  E.,  on  account  of  her  adultery,  was 
entitled  to  the  whole  annuity  (e). 

ia)  34  L.  J.,  C.  P.  168.  4  Eq.  162. 

Ih)  Wells  V.  Malbon,  31  L.  J.,  (d)  Swift  v.  Wenman,  L.  R.,  10 

Eq.  344 ;  Sfvi/t  v.  Wenman,  L.  R.,  Eq.  15. 

10  Eq.  15.  (e)  Knox  v.  WelU,  34  L.  J.,  Ch. 

{c)  Willtinson  v.  Gibson,  L.  R.,  160. 
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By  the  22  &  23  Vict.  c.  61,  s.  5,  the  Divorce  Court  has     decree  op 
power,  after  a  final  decree  of  nullity  of  marriage  or  dissolu-  qp  marriage. 
tion  of  marriage,  to  inquire  into  the  existence  of  ante-  Miuriage  settie- 
nuptial  or  post-nuptial  settlements  made  on  the  parties  Sterdworco. ^ 
whose  marriage  is  the  subject  of  the  decree,  and  may  make  cfei,^  T^* 
such  orders  with  reference  to  the  application  of  the  whole 
or  a  portion  of  the  property  settled,  either  for  the  benefit 
of  the  children  of  the  marriage  or  their  respective  parents, 
as  to  the  Court  shaU  seem  fit. 

The  Court  has  no  power  to  make  an  order  with  reference 
to  the  application  of  settled  property  imder  this  section, 
unless  there  is  issue  of  the  marriage  living  at  the  time  the 
order  is  made  (/)  ;  it  is  not  sufficient  that  there  was  issue 
living  at  the  time  when  the  decree  for  dissolution  was  pro- 
nounced (ff\ 

In  March  v.  March  and  Palumbo  (Ji)y  where  the  hus- 
band (the  petitioner)  had  only  a  small  official  income,  and 
the  respondent  (by  reason  of  whose  adultery  the  marriage 
was  dissolved)  had  a  considerable  fortune,  in  which  she  took 
the  first  life  interest,  the  Court,  in  dealing  with  her  marriage 
settlement,  allotted  to  the  husband  such  a  portion  of  her 
settled  property  as  would  place  him  somewhat  in  the  status 
in  which  he  would  have  been  had  the  marriage  continued. 

The  Court  of  Chancery  will  give  effect  to  an  order  of 
the  judge  ordinary  under  this  section  (z). 

By  a  recent  act  passed  in  1869  (j),  "the  parties  to  any  competence oi 
proceedings  instituted  in  consequence  of  adulterv,  and  the  evidence  in  pro- 

■T  o  T.  J  ^  cecdingB  relating 

husbands  and  wives  of  such  parties,  are  competent  to  ffive  ^*»**"'^^- 

^  '  ^  °  82&88Vlct, 

evidence  in  such  proceeding."  «.  cs,  s.  s. 

(/)  ThoTtias  V.  ThomaSy  2  Sw.  &  the  power  of  the  Conrt  to  deal  with 

Tr.  89 ;  Bird  v.  Bird,  L.  R.,  1  P.  property  under  the  20  &  21  Vict. 

&  M.  231.  c.  85,  B.  45,  see  Milne  v.  Milne  and 

(g)  Carrance  v.  Corrance,  L.  R.,  Ibwler,  L.  R.,  2  P.  &  M.  295. 

1  P.  &  M.  496;  Oraham  v.  OrO'  (i)  Ex  parte  Jenner^Jj.^.ylCh, 

7iam,  L.  R.,  1  P.  &  M.  711.  493. 

(A)  L.  R.,  1  P.  &  M.  440.    As  to  O")  32  &  33  Vict.  c.  68,  s.  3. 
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Where  a  decree  for  judicial  separation  (A)  has  been  pro- 
nounced, the  wife  is  considered  as  B,feme  sole  with  respect 
to  any  property  which  she  may  afterwards  acquire  or  come 
into  (l),  and  if  she  again  return  to  cohabitation  with  her 
husband,  such  property,  subject  to  any  agreement  between 
herself  and  husband,  will  be  considered  as  held  to  her 
separate  use  (m). 

During  the  separation  the  wife  is  considered  as  Q,feme 
sole  in  respect  to  her  contracts,  wrongs  and  injuries,  and 
suing  and  being  sued.  Her  husband  will  not  be  liable 
upon  any  of  her  contracts  or  torts,  with  the  exception  that 
if  he  does  not  pay  the  alimony  which  has  been  decreed  for 
her  maintenance  by  the  Court,  he  will  be  liable  for  neces- 
saries supplied  for  her  use  (n). 

By  a  subsequent  statute  (o)  to  20  &  21  Vict.  c.  85,  it  is 
enacted,  that  no  discharge,  variation  or  reversal  of  any 
decree  for  a  judicial  separation  shall  prejudice  or  affect 
any  rights  or  remedies  which  any  person  would  have  had 
in  case  the  same  had  not  been  reversed,  varied  or  dis- 
charged, in  respect  of  any  debts,  contracts  or  acts  of  the 
wife,  incurred,  entered  into  or  done,  between  the  times  of 
making  such  decree,  and  the  discharge,  variation  or  reversal 
thereof(/>). 


(it)  Equivalent  to  tlie  former  di- 
vorce a  mensd  et  thoro. 

{I)  Johnson  V.  Lander y  38  L.  J., 
Ch.  229;  In  re  Ford,  33  L.  J.,  Ch. 
180. 


(w)  20  &  21  Vict,  c  85,  s.  25. 
{n)  Sect  26. 

{o)  21  &  22  Vict  c.  108,  s.  8. 
{p)  Chitty  on  Contracts  (7th  ed.) 
168. 
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Under  sect  35  of  the  Divorce  Act,  1857,  the  Court  has     decree  op 
power  to  make  such  provision  as  it  shall  deem  proper  for    separation. 
the  custody  and  maintenance  of  the  children,  the  marriage  of  The  custody  o« 
whose  parents  is  the  subject  of  any  proceeding  for  obtain-  **^*^^**'*°' 
ing  a  judicial  separation,  divorce,  or  decree  of  nullity  of 
marriage  (y). 

It  may  be  here  stated  that  a  Scotch  Court  has  no  power  jMphin  v.  Rotnm. 
to  dissolve  an  English  marriage  where  the  parties  are  not 
hon&fide  domiciled  in  Scotland,  but  have  only  gone  there 
for  such  a  time  as,  according  to  Scotch  law,  give  it  juris- 
diction. This  was  decided  by  the  House  of  Lords  in 
1859,  in  Dolphin  v.  Robins  (r).  The  facts  of  the  case 
were  as  follows.  In  1822,  D.,  an  Englishman  domiciled 
in  England,  married  in  England  P.,  an  Englishwoman, 
and  afterwards  separated  from  her,  when  a  deed  was  exe- 
cuted, by  which  certain  property  was  made  subject  to  a 
general  power  of  appointment  by  P.  by  deed  or  will,  not- 
withstanding coverture.  In  1854,  P.  obtained  a  Scotch 
divorce  from  D.,  and  afterwards  married  Z.,  a  Frenchman, 
and  died  in  France,  where  she  made  a  will  according  to 
French  law.  It  was  held  that  such  a  divorce  did  not 
enable  P.  to  acquire  a  domicile  separate  from  D.,  and  there- 
"ibre  did  not  operate  to  make  the  will  valid.  Two  other 
questions  arose  in  Dolphin  v.  Robins,  but  were  not  decided, 
viz.,  1.  Whether  a  Scotch  Court  can  dissolve  an  English 
marriage,  even  where  the  parties  have  a  bona  fide  Scotch 
dcxnicile.  2.  Whether  a  wife  who  has  been  judicially 
separated  from  her  husband  can  acquire  a  separate  domi- 
cile. 

{q)  See  also  2  &  3  Vict.  c.  54      age;  Ex  parte  Young,  ^W.  R  127; 
(Talfonrd's  Act),  as  to  the  custody      In  re  Alicia  Race,  5  W.  B.  223. 
of  children  under  seyen  years  of         (r)  7  H.  L.  C.  390. 
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By  section  21  of  **  The  Divorce  Act,  1857,"  a  wife  de- 
serted by  her  husband  may  apply  to  a  police  magistrate  or 
justices  in  petty  sessions  for  an  order  to  protect  any  money 
or  property  she  may  acquire  by  her  own  lawful  industry, 
and  property  which  she  may  become  possessed  of,  after 
such  desertion,  against  her  husband  or  his  creditors  or 
any  person  claiming  under  him  ;  and  if  any  such  order  of 
protection  be  made,  the  wife  shall,  during  the  continuance 
thereof,  be  and  be  deemed  to  have  been,  during  such 
desertion  of  her,  in  the  like  position  in  all  respects  with 
regard  to  property  and  contracts,  and  suing  and  being 
sued,  as  she  would  be  under  this  act  if  she  obtained  a 
decree  of  judicial  separation. 

The  protection  of  an  order  obtained  under  this  section  is 
confined  to  the  lawful  earnings  of  lawful  industry ^  and 
therefore  would  not  extend  to  earnings  (or  property  pur- 
chased with  earnings)  acquired  by  the  wife  as  keeper  of  a 
brothel  (a). 

An  order  obtained  under  this  section  for  the  protection 
of  property  acquired,  since  desertion,  will  not  enable  a 
married  woman  to  maintain  an  action,  commenced  before 


{a)  Mason  v.  Mitchell^  34  L.  J., 
Ex.  68.  It  may  be  here  observed, 
that  sect.  1  of  "  The  Married  Wo- 


men's Property  Act,  1870,"  enacts 
that  **the  wages  and  earnings  of 
any  married  woman,"  acquired  by 


UNDEB  20  &  21  Vict.  c.  85,  s.  21. 
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the  date  of  the  order,  for  injuries  in  respect  of  such  pro-    protection 

perty.     Qucere,  whether  it  will  enable  her  to  sue  for  injuries  ! — 

in  respect  of  which  the  cause  of  action  is  complete  at  the 
time. of  the  order  (J). 

A  feme  covert  executrix,  having  obtained  an  order  when  wife 

•         executrix. 

under  this  section,  is  entitled  to  a  transfer  of  stock  standing 
in  the  name  of  her  testator  without  the  concurrence  of  her 
husband  (c). 

A  feme  covert,  who  has  obtained  such  an  order,  will  be  wife  entitled  to 

payment  of 

ordered  the  payment  of  a  legacy  given  to  her  in  general  ^^«^^  *°  heraeii. 
terms  (d). 

In  the  case  of  Rudge  v.  Weedon  (e)y  a  married  woman  R«<^  ▼.  weecum, 
obtained  a  protection  order  under  sect.  21  of  the  Divorce 
Act.  A  suit  was  then  instituted  against  her  as  a  feme 
sole.  The  protection  order  was  afterwards  discharged,  on 
application  by  the  husband,  who  proved  there  had  been 
no  desertion  on  his  part.  The  plaintiff  in  the  suit  then 
obtained  a  supplemental  order  as  of  course,  imder  the 
Chancery  Amendment  Act,  to  bring  the  husband  before 
the  Court.  It  was  held,  that  the  protection  was  void  ab 
initio,  and  there  having  been  no  *^  change  or  transmission 
of  interest  or  liabiKty"  (/),  the  supplemental  order  was 
wrong,  and  must  be  discharged. 


her  separatelj  in  anj  employment, 
&c.,  ahall  be  deemed  her  separate 
property.  The  word  lawful  is  not 
nsedy  so  that  a  similar  question 
arising  on  the  construction  of  this 
section  might  not  be  governed  by 
Mason  v.  Mitchell. 

(Jb)  The  Midland  Rail,  Co.  v. 
Pye,  30  L.  J.,  C.  P.  814. 

{c)  Bathe  V.  Bank  of  England^ 

27  L.  J.,  Ch.  630. 

Cd)  Re  Xingsley's  Trusts,  28  L. 
J.,  Ch.  80 ;  JBtf  Rainsdon's  Trusts, 

28  L.  J.,  Ch.  884. 


{e)  28  L.  J.,  Ch.  889. 

(/)  By  the  21  &  22  Vict.  c.  108, 
it  is  enacted,  '*  That  in  every  case  in 
which  a  wife  shall  nnder  this  act  or 
under  the  said  act  20  &  21  Vict  c. 
85,  hare  obtained  an  order  to  pro- 
tect her  earnings  or  property,  or  a 
decree  for  a  judicial  separation,  such 
order  or  decree  shall,  until  reversed 
or  discharged,  so  far  as  is  necessary 
for  the  protection  of  any  person  or 
corporation  who  shall  deal  with  the 
wife,  be  deemed  valid  and  effectual; 
and  no  discharge,  variation  or  re- 
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FROTECTIOM 
ORDER. 

By  nrhom  order 
can  be  discharged. 

Order  sbonld  bo 
in  genexal  terms. 


No  police  magistrate  or  justices,  other  than  those  by 
whom  the  order  was  made,  can  discharge  an  order  given 
to  a  married  woman  imder  this  section  (ff). 

The  order  should  be  framed  in  general  terms,  and  not 
to  cover  specific  property  (A). 


versal  of  sach  order  or  decree  shall 
prejndioe  or  affect  any  rights  or 
remedies  which  any  person  would 
have  had  in  case  the  same  had  not 
been  so  reversed,  yaried,  or  dis- 
charged in  respect  of  any  debts, 
contracts  or  acts  of  the  wife  in- 
corredj  entered  into,  or  done  between 


the  times  of  the  making  sach  order 
or  decree  and  of  the  discharge, 
variation  or  reversal  thereof." 

(g)  Ex  parte  Sharp^  33  L,  J., 
Q.  B.  214. 

(A)  Mullineux  v.  MullineuXj  6 
W.  R.  356. 
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Haying  discussed  the  Rights  and  Liabilities  of  Husband 
and  Wife  according  to  the  general  Law  of  the  Land,  we 
now  proceed  to  consider  those  Rights  and  Liabilities  when 
controlled  or  affected  by  special  stipulation.  And  here  a 
remark  may  be  premised;  namely,  that  the  parties  to 
marriage   contracts  (as,  indeed,  to  other  contracts)  will 
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PR0MI8EB  TO   take  by  law  all  the  rights,  and  will  be  under  all  the  liabili- 

MARRY 

! —    ties,  that  special  stipulation  does  not  exclude  them  from. 

So  that  in  considering  cases  of  special  stipulation,  it  will 
be  necessary  to  keep  constantly  in  view  those  **  general 
rules"  which  we  have  endeavoured  in  the  first  part  of  this 
treatise,  however  imperfectly,  to  expound. 

Special  stipulations  may  be  either  by  ante-nuptial  or  by 
post-nuptial  agreement. 

Dtatinotionbe-  To  bcffin,  then,  with  ante-nuptial   agreements, — the 

tvoen  promises  to  °'  ',  .1 

SS^i^wKsr-    Statute  of  Frauds,  section  4,  requires  that  promises  and 
auon  of  maiTiage.   agreements  in  consideration  of  marriage  shall  be  in  writing, 

and  signed  by  the  party  to  be  charged  therewith.  And 
yet  a  promise  to  marry  (which  in  this  respect  is  very  dis- 
tinguishable from  a  promise  in  consideration  of  marriage\ 
is  binding,  although  merely  verbal  (a). 

The  ground  of  this  distinction,  though  solid,  is  not 
immediately  apparent  (A).  For  the  purpose  of  elucidation, 
therefore,  a  few  words  may  be  said  respecting  promises  to 
marry,  before  entering  on  the  examination  of  promises 
and  agreements  in  consideration  of  marriage. 

Promises  to  marry,  however  expressed,  and  whether 
oral  or  written,  always  point  at  one  object — ^an  object 
definite  and  certain.  Consequently,  there  never  can  be 
any  difficulty  in  saying  what  it  is  that  the  promising  par- 
ties are  to  perform.  This  is  perhaps  one  reason  why  the 
law  is  satisfied  with  parole  proof  of  a  prdmise  to  marry. 
Another  ^eas6n  seems  to  be,  that  to  insist  on  having 


(a)  Cork  v.  Baker,  1  Str.  34; 
Harrison  ▼.  Caffe,  1  Rajm.  386. 
By  these  cases  it  has  been  decided 
that  an  agreement  between  two  per^ 
sons  to  marry,  is  not  an  agreement 
in  consideration  of  marriage,  but 
that  these  terms  are  confined  to 
promises  to  do  something  in  con- 
sideration of  marriage,  otiier  than 


the  performance  of  the  contract  of 
marriage  itself. 

( & )  "  It  would  certainly  strike  any 
one  (except  perhaps  a  lawyer)  that 
a  promise  by  a  woman  to  marry  a 
man,  in  consideration  of  his  promi»- 
ing  to  marry  her,  was  an  agreement 
made  in  consideration  of  marriage." 
—Smith  on  Contracts, 


ANTE-NUPTIAL  AOBEEMENTS. 


227 


written  evidence,  would,  in  many  instances,  prove  an    promisfs  to 

Marry 

encouragement  to  perfidy.     Be  this,  however,  as  it  may, '- — 

nothing  is  better  established  now  (c)  than  that  a  parole,  or 
verbal  promise  to  marry,  is  binding.  But  specific  per- 
formance cannot  be  compelled;  the  sole  remedy  for  breach  Remedy  on  pro- 

.1  i%   T  /«       ™**®  ^  many. 

of  a  promise  to  marry  bemg  me  recovery  of  damages  for 
non-performance.  And  such  damages  are  alike  recover- 
able, whether  the  promise  be  established  by  oral  testimony 
or  by  written  evidence. 

This  remedy  by  way  of  damages  for  breach  of  promise  ^^[^^ 
(which  many  think  a  discredit  to  our  institutions),  is  not 
of  very  ancient  date  in  the  law.  It  seems  to  have  been 
unknown  to  Lord  C.  J.  Vaughan  (who  presided  in  the 
Court  of  Common  Pleas  fi-om  1668  to  1674);  for  we  find 
that  eminent  judge  expressing  a  doubt  whether  any  action 
could  be  maintained  on  mutual  promises  to  marry  (cf). 
Such  promises  are  not  to  be  confounded  with  the  ancient 
promise  of  marriage  de  futuro  cum  copula,  which,  as  we 
have  seen,  gave  ground  for  a  suit  in  the  Spiritual  Court  to 
compel  solemnization  in  &cie  ecclesiae(e) ;  for  the  promise 
de  fiituro  cum  copula  constituted  ipsum  matrimonium; 
whereas  a  promise  to  marry  in  modem  times  acquires  no 
additional  force  firom  a  copula,  and,  since  the  passing  of 
Lord  Hardwicke's  Act  (/),  is  neither  in  itself  a  marriage, 
nor  warrants  any  ecclesiastical  process  to  compel  solemni- 
zation. 

In  short,  it  warrants  nothing  but  an  action  at  law  for 


(o)  This  was  not  so  always;  for 
not  long  after  the  passing  of  the 
Statute  of  Frauds,  it  was  decided 
that  a  promise  to  marry  (like  a  pro- 
mise in  consideration  of  marriage), 
mnst  he  in  writing  and  signed.  See 
Philpat  Y.  Wallet,  3  Lev.  66.  But 
that  case  is  no  longer  law. 

(J)  Holt  T.  Wtwd  dareneicux. 


2  Str.  937.  The  action  of  crim.  con. 
is  apparently  more  modem  still; 
the  first  instance  being  that  of  the 
J>uke  of  Norfolk  y.  Sir  J.  Jermayne, 
in  1692.  See  Lord  Campbeirs 
**  Lives  of  the  Chancellors,"  vol.  iv. 
p.  106. 

(e)  Supra,  p.  3. 

(/)  See  iupra,  p.  7. 
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PBOMI8E8  TO 
MARRY. 

PromlM  to 
marry  Bimpij, 


GondlUoDal  pro- 
mise. 


Expreratong  of 
Intention. 


Acceptance  no- 


Tender  of  per- 
formance by 
plalntUL 


Wlien  defendant 
haa  married  an- 
otlior. 


the  recoveiy  of  damages  when  a  breach  has  been  com-^ 
mitted. 

A  promise  to  many,  without  more,  means  a  promise  to 
marry  within  a  reasonable  time ;  otherwise  no  breach  could 
be  assigned  (y). 

A  conditional  promise  must  be  laid  as  such;  and  it  must 
be  shown  that  the  condition  has  been  performed  (A). 

Expressions  of  intention  in  the  hearing  of  third  persons 
will  not  support  an  action,  unless  authorized  to  be  com- 
municated ;  and  then  they  will  amoimt  to  a  promise  (t). 

It  is  a  general  rule  in  all  contracts  that  both  parties 
must  be  bound,  or  neither.  Therefore,  where  an  action  is 
brought  for  breach  of  a  marriage  promise,  acceptance  of 
the  promise  must  be  alleged  and  proved.  But  this  accept- 
ance may  be  established  by  circumstances  (A).  It  is  not 
necessary  that  it  should  be  in  words.  It  may  be  rebus 
ipsis  et  factis ;  the  law  making  allowance  for  the  delicacy 
of  the  female,  who  is  commonly,  though  not  always,  the 
acceptor  in  such  cases. 

However,  it  seems  necessary,  before  bringing  an  action^ 
to  make  a  tender  of  performance  on  the  part  of  the  promisee. 
The  maker  of  the  promise  should  be  required  to  fiilfil  it. 
The  requisition,  however,  need  not  be  by  the  female  plain- 
tiff.    If  made  by  her  father  it  will  suffice  (Z). 

The  maker  of  the  promise  may,  in  the  meantime,  have 
married  another.  In  such  a  case,  is  it  a  defence  to  the 
action  to  say,  that  he  was  never  requested  to  perform  his 
promise  ?  It  is  no  defence ;  he  having,  by  his  marriage, 
put  himself  in  a  situation  which  rendered  performance 
impossible  (m). 


(g)  Potter  y.  De  Boo$,  1  Stark. 
Ca.  82. 

(A)  Coler.  Cottingham,SC«r,& 
P.  75. 

(i)  Ibid. 


(k)  Qough  T.  Ihrvy  2  Car.  &  P. 
631. 

{I)  IHd. 

(m)  Caines  t.  Smithy  16  M.  & 
W.  189.    See  also  SkaH  t.  Stone^ 


ANTE-NUPTIAL  AGREEMENTS.  229 

But  suppose  him  to  contend^  that  should  his  wife  die    promises  to 

MARRY* 

leaving  him  surviving,  he  may  still  be  able  to  perform  his  '- — 

promise  ^^  within  a  reasonable  time."  That  likewise  is  no 
defence;  for  the  Court  will  not  presume  that  his  wife  is 
to  die  within  a  '*  reasonable  time,"  or  even  in  his  life* 
time  (n). 

If  the  man,  after  the  promise,  discover  that  the  woman  DiMoveiy  tbot 

•  1  1  /•  i/\-T^*^i  *^*  woman  is 

IS  unchaste,  he  may  remse  to  many  her  (o).     But  if  her  uncbaste. 
frailties  were  known  to  him  at  the  time  of  the  promise^  he 
cannot  plead  them  as  a  defence  to  an  action  (p). 

How  &r  bad  health  on  the  part  of  the  plaintiff  seeking  HowfariMid 

,  health  a  defenoe. 

damages  is  a  defence  to  the  action,  the  Courts  have  more 
than  once  had  occasion  to  consider.  In  Atchinson  v. 
Baker  (q)  (a  case  in  which  the  man  was  plaintiiff,  and  the 
woman  defendant),  it  appeared  that  when  she  gave  her 
promise  the  plaintiff  seemed  in  good  health;  but  she  after- 
wards discovered  that  he  had  an  abscess  on  his  breast,  and 
for  that  reason  she  reftised  to  marry  him.  Lord  Kenyou 
held  that  she  was  justified. 

It  is  the  duty  of  the  man,  in  such  circumstances,  to  dis- 
close his  malady.  If  he  conceal  it,  he  ought  not  to  be 
allowed  to  recover  damages. 

The  woman,  too,  is  bound  to  a  like  degree  of  candour. 
But  this,  of  course,  does  not  imply  that  the  parties  are  to 
divulge  every  little  insignificant  personal  peculiarity  that 
each  may  be  subject  to.  The  obligation  must  be  viewed 
with  reference  to  the  reason  of  the  thing ;  having  a  due 

8  Q.  B.  Bep.  858,  where  it  was  ance  not  having  arrived.    Ih^ott  t. 

held  not  necessary  to  aver  that  the  Knight,  L.  R.,  5  Ex.  322. 

other  woman  whom  the  defendant  (n)  Cainesy,Smith,\b  M.  &  W. 

had  married  was   still  living,  he  189. 

having,  bj  his  marriage,  broken  his  {o)  Bench  v.  Merrick,  1  Car.  & 

contract  with  the  plaintiff.    It  is  Kir.  463. 

no   breach  of  contract  to  refuse  {p)  Ibid, 

to  perform,  the  time  for  perform-  (s)  Peake,  Ad.  Ca.  103, 104. 
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'■ —  and  closeness  of  the  connexion.    A  woman  knows  that  she 

and  her  children  will  be  dependent  on  her  husband  in 
the  married  state.  She  has^  therefore5  a  right  to  find 
him  sound,  imless,  when  she  promised,  she  knew  of  his 
blemishes  or  defects. 

But,  if  objections  of  this  kind  were  allowed  when  merely 
fimcifiil  or  speculative,  there  is  scarcely  any  case  in  which 
damages  could  be  recovered.  For  so  numerous  are  the  Ols 
that  flesh  is  heir  to,  that  in  the  opinion  of  a  great  physi- 
cian (r),  there  is  not  one  of  the  whole  human  race  who  has 
not,  in  his  person,  the  elements  either  latent  or  apparent  of 
some  fatal  malady. 

In  Hall  V.  Wriffht{s),  the  majority  of  the  Court  of 
Exchequer  Chamber  held,  that  a  party  cannot  set  up  as 
an  excuse  for  breach  of  promise  to  marry  that  the  perform- 
ance of  the  conjugal  duties  would  be  dangerous  to  his  life, 
and  that  such  a  plea  discloses  no  good  defence  to  the 
plaintiff's  claim  for  damages. 

"  The  better  opinion  now  appears  to  be,"  as  stated  in 
Chitty  on  Contracts  (<),  **that  no  infirmity,  bodily  or 
mental,  which  may  supervene  or  be  discovered  after  the 
making  of  a  contract  to  marry,  unless  it  be  incapacity  on 
the  part  of  the  man  or  want  of  chastity  on  the  part  of  the 
woman  can  be  reUed  upon  by  either^  as  a  ground  for  re- 
fusing to  perform  such  contract"  (m). 

The  Scotch  lawyers,  however,  had  an  analogous  ques- 
tion about  thirty  years  ago.  Damages  in  Scotland  are 
awarded  as  ^'  a  solatium  to  injured  feelings,  and  compen- 
sation for  loss  of  market."  In  one  case  (which  excited 
much  attention  and  discussion),  the  demand  of  damages 

(r)  The  late  Dr.  Gregory.  («)  See  ffall  v.  Wright,  E.  B.  & 

(*)  E.  B.  &  E.  746.  E.  746 ;  Baker  v.  Cartwright,  10 

(0  Page  491, 7th  ed.  C.  B.,  N.  S.  124. 
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was  resisted  on  the  ground  that  the  lady  (the  plaintiff  in    promises  to 
the  cause)  **was  subject  to  hereditary  scrofula."     But — 


this  defence  was  repudiated  with  expressions  of  judicial 
indignation, — one  of  the  judges  (Lord  Meadowbank) 
observing,  that  ^^  the  most  consummate  beauty,  elegancei 
and  accomplishments,  were  unfortunately,  not  merely  not 
incompatible  with,  but  were  even  in  some  degree  allied  to 
that  disease"  (x). 

The  fact  that  the  defendant  was  married  to  another  Defendant  a 

manrledman 

woman  at  the  time  when  he  made  the  promise  to  the  ^^^^^^0 
plaintiff  is  no  defence  to  an  action  for  damages  for  breach  **«'«"**• 
of  promise  of  marriage  (y ). 

An  infant  may  brine  an  action  a£:ainst  an  adult  for  caae  of  putintm 

,  ,  .  being  an  Infant. 

breach  of  promise  to  marry.  This  was  doubted  till  the 
determination  of  the  Court  of  King's  Bench  in  Holt  v. 
Ward  Clarencieux  {z) ;  where  Lord  C.  J.  Raymond  said, 
that  the  contract  by  mutual  promises  of  marriage,  one 
of  the  parties  being  an  infant,  "  is  not  void,  but  merely 
voidable  at  the  election  of  the  infant;  and,  as  to  the 
person  of  full  age,  it  absolutely  binds"  (a).  But  it  must 
be  remembered  that  an  infant's  marriage  is  required  by 
the  statute  to  be  with  consent  of  guardians  (A).  So  that 
the  want  of  such  consent  (when  applied  for)  would  most 
probably  be  a  good  defence  to  an  infant's  action  claiming 
damages  firom  an  adult  promissor,  because  an  infant's 
marriage,  without  consent  of  guardians,  although  not 
absolutely  void,  is  nevertheless  interdicted  by  the  law. 

It  maybe  here  mentioned  that  all  covenants  in  restraint 
of  marriage  are  illegal,  as  being  against  public  poUcy  (c). 

(a?)  Faculty  Beports,  27th  Maj,  {a)  As  to  void  and  yoidable  con- 

1812.  tracts,  see  Fenton  y.  Livingstone^  3 

(y)  Wild  V.  Harns,  7  C.  B.  999;  Macq.  H.  L.  C.  497. 

Milward  v.  Littlewood,  5  Ex.  776.  (ft)  Supra,  p.  12. 

(«)  2  Strange,  937.    See  1  Bam.  (c)  Lowe  ▼.  Peers,  4  Burr.  2226; 

290.  Baker  v.  White,  2  Vem.  216.  And 
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PROMISES  TO  A  covenant^  however^  to  give  a  woman  an  annuity  of  40/. 
until  her  marriage5  ^^^'^  afterwards  only  20/.^  was  held  not 
to  be  a  covenant  in  restraint  of  marriage  {d). 


MARRY. 


Ooveimnta  In 
ratimint  of 
marriage. 


REQUIRE- 
MENTS OF  THE 
STATUTE  OP 
PRAUD8. 


SECTION  II. 
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MARRIAGE-REQUIREMENTS  OP  THE  STATUTE  OP 
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12.  Rem>arhs  of  Lord  Cotten- 
ham  237 
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By  promises  and  agreements  in  consideration  of  mar- 
riage, we  mean  promises  and  agreements  affecting  property, 
and  liable  to  be  enforced  at  law  or  in  equity, 
poucy  of  the  «t»-  Now,  in  dealing  with  such  promises  and  agreements, 
Jl^^J^JJJJJJJJ^  whether  ante-nuptial  or  post-nuptial,  the  first  thing  to  be 
ascertained  is,  whether  compliance  has  been  had  with  the 
provisions  of  the  Statute  of  Frauds ;  the  4th  section  of 
which  requires  that  promises  and  agreements  in  considera- 
tion of  marriage  shall  be  in  writing,  and  signed  by  the 


see  the  notes  to  Scott  v.  Tyler,  in 
Wh.  &  Tu.  L.  C,  Vol.  n. 


(d)  Grace  y.  Webb,  18  L.  J.,  Ch. 
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paity  to  be  charged  therewith.  The  object  of  this  enact-  require- 
ment  is  to  guard  against  the  danger  of  admitting  parole  ^statute  of 
evidence  in  matters  very  liable  to  be  misapprehended  and  ^^^"°'' 
misconstrued^  and  consequently  very  likely  to  give  rise  to 
perjury  and  fraud.  It  may  indeed  be  asked,  Are  not  these 
consequences  just  as  likely  to  happen  in  the  case  of  pro- 
mises to  marry  ?  But  promises  to  marry,  as  before  remarked, 
are  in  their  nature  uniform  and  certain;  whereas  promises 
and  agreements  in  consideration  of  marriage  are  of  endless 
variety,  and  would  almost  in  every  case  produce  a  conflict 
of  oral  testimony.  The  policy  of  the  statute  is  indeed 
rested  on  a  different  basis,  in  the  well-known  case  of  Mont-- 
acute  V.  Maxtoelly  before  Lord  Chancellor  Macclesfield. 
There  it  was  contended  that  the  object  of  the  clause  was 
to  protect  parties  from  being  bound  by  those  unguarded 
verbal  declarations  which  are  common  in  cburtships,  '^  since 
in  no  case  can  there  be  supposed  so  many  expressions  and 
promises  as  in  addresses  in  order  to  marriage,  where  many 
passages  of  gallantry  usually  occur"  («).  But  this  is  some- 
what lax  morality,  which  we  ought  not  to  attribute  to  the 
legislature;  for  the  act  was  made,  as  its  preamble  declares, 
not  to  promote  "  passages  of  gallantry,"  but  to  repress 
perjuries  and  frauds. 

The  words  of  the  4th  section  are  as  follows : — 

That  no  action  ahall  be  brought  to  charge  any  person  upon  any  Terms  of  teet  L, 
agreement  made  upon  consideration  of  marriage,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized. 

Although  these  words  point  at  legal  remedies,  they  have  of  eqoai  foroe  in 

.  ,  ,  ,      eqoltjr  as  at  law. 

the  same  authority,  and  receive  the  same  construction,  in 
Courts  of  Equity  as  in  Courts  of  Law.     Unless,  therefore, 

(js)  Montacute  y.  Maxwell,  1  P.  Wms.  619. 
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Rule  as  th«  sig- 
nature of  the  note 
or  memoraadum. 


Nocessary  that 
the  oonsideratlon, 
us  well  as  the 
agreement,  shall 
appear  in  it. 


there  be  a  writing  duly  signed^  no  bill  can  be  filed  in 
equity^  nor  any  action  brought  at  law  to  enforce  a  promise 
or  agreement  in  consideration  of  marriage.  Authorities 
for  this  position  need  not  be  cited;  nor  for  another  equally 
well  established,  namely,  that  it  is  sufficient,  if  the  note  or 
memorandum  be  signed  either  by  the  party  to  be  charged 
or  by  his  agent. 

.  The  signature  of  the  plaintiff  is  not  necessary.  Nor  is 
it  indispensable  that  the  defendant's  signature  should  be 
at  the  close  of  the  document.  If  found  in  any  part  of  it, 
the  exigency  of  the  statute  will  be  satisfied  (f). 

It  has  been  decided  that  the  consideration,  as  well  as 
the  promise,  must  appear  in  the  writing  (</).  The  conside- 
ration of  marriage,  however,  is  a  favourite  of  the  law  (A) ; 
which  regards  that  contract  as,  per  se,  so  important  and 
all-sufficient,  that  the  amount  of  pecuniary  benefit,  moving 
from  either  side,  is  deemed  immaterial  (t).     Accordingly, 


(/)  In  Hammersley  t.  Dd  Biel, 
12  CUu  &  Fin.  45,  one  of  the  ques- 
tions was,  whether  there  was  a  suffi- 
cient signature  of  certain  articles  to 
bind  the  father  of  the  lady.  Lord 
Cottenham  said,  *'  The  father's  name 
is  in  one  place  written  at  length  by 
one  son,  and  in  the  other,  by  initials 
only,  by  the  other  son ;  and  as  It  is 
clearly  immaterial  in  what  place  the 
signature  of  the  name  is  to  be  found, 
it  is,  in  the  terms  of  the  Statute  of 
Frauds,  an  agreement  made  in  con- 
sideration of  marriage,  of  which 
there  is  a  memorandum  or  note  in 
writing,  signed  by  a  person  there- 
unto lawfully  authorized  by  the 
party  to  be  charged  therewith." 

{g)  Wain  v.  WarlterM,  6  East,  10; 
and  see  Randall  y.  Morgan,  12  Ves. 
674,  where  Sir  William  Grant  says 
the  4th  section  requires  the  very 
agreement  to  be  in  writing ;  which 


he  tells  us  is  not  necessary  in  the 
case  of  a  trust  under  the  7th  section 
— for  it  is  enough  if  a  trust  be  muni- 
fated  without  being  actually  eoHf 
itituted  by  writing. 

(  A)  <*  If  i  t  be  supposed  to  be  neces- 
sary to  find  a  contract  such  as  usually 
accompanies  transactions  of  import- 
ance in  the  pecuniary  affairs  of 
mankind,  there  may  not  be  found  in 
the  memorandum,  or  in  the  other  evi- 
dence in  the  cause,  proof  of  any  such 
contract;  but  when  &e  authorities 
on  this  subject  are  attended  to,  it 
will  be  found  that  no  such  formal 
contract  is  required.''  Per  Lord 
Cottenham,  C,  in  Hammersley  t. 
De  Biel,  12  Cla.  &  Fin.  61,  n. 

(i)  *'  I  do  not  apprehend  that  the 
quantum  of  pecuniary  benefit  will 
affect  the  question;  and  I  am  sur- 
prised to  find  obseryations  about  the 
amount  of  the  penalty,  as  yaiying 


ANTE-NUPTIAL  AGBEEMENTS.  235 

if  a  father,  on  his  son's  marriage,  were  to  convey  an  estate      bequire- 

MBNTS   OP  THB 

to  him  in  fee,  the  son  would  be  considered  a  purchaser  for    statute  of 
valuable  consideration,  although  nothing  actuallj  lucrative      ^^^^^^ 
passed  to  the  father  (A). 

The  afireement  need  not  be  contained  in  a   sin^cle  Need  not  be  in  a 

^  ^  °  ^  °       singlo  wilting. 

writing (Z).  It  maybe  collected  from  several;  provided 
the  connexion  and  meaning  of  the  whole  can  be  clearly 
made  out  without  calling  in  the  aid  of  oral  testimony. 
This,  too,  is  so  well  settled  and  so  well  known,  that  no 
authorities  to  prove  it  need  be  cited  (wi). 

It  has  frequently  been  decided  that  an  ante-nuptial  ^JJ^^JJJ^ 
agreement  by  parole  is  not  binding  where  it  has  merely  •o'o"^*' 
been  acted  upon  by  marriage :  in  other  words,  that  mar- 
riage is  not  to  be  regarded  in  the  light  of  what  is  called  in 
equity  a  part  performance  of  an  agreement,  and,  as  such, 
taking  the  case  out  of  the  statute  (n). 

In  Lassence  v,  Tierney  (o).  Lord  Cottenham  says,  "  If  ^g^^- 
marriage  were  a  part  performance,  there  would  be  an  end 
of  the  statute ;  every  parole  contract  followed  by  marriage 
would  be  binding." 

Should,  however,  any  one  be  induced  to  marry  upon  caseeoi  fraud, 
the  faith  of  certain  representations  (although  only  parole), 
equity  will  relieve,  and  protect  against  fraud. 

the  reciprocity  where  marriage  is  of  Frauds,  now  under  consideration, 

one  of  the  considerations."      Per  applies  to  fiyo  different  contracts. 

Lord  Eldon  in  Prebble  v.  Boghurgt,  Cases  upon  it  arise  most  frequently 

1  Swan.  319.  upon  contracts  relatiye  to  the  sale  of 

(^)  Per  Lord  Bedesdale,  in  ^'6^<?r-  real  estates.     See,  therefore,  Sng- 

man  t.  (hmyn^  2  Sch.  &c  Lef.  147.  don's  and  Dart's  Treatises  on  Vend. 

{t)  Montaoute  v.  Maxwell,  IP.  &  Pur. 
Wms.  618;  1  Str.  236;  Prec.  Ch.  526;  («^  See  Moorhouse  v.  Colvin,  15 

Redding  t.  Wilkes,  3  Bro.  C.  C.  Beav.  349. 

AQ\\  BawdesY.AmhurstjVTec.Ch.  (jo)  1  M.  &  G,  551.     See  also 

402 ;  Taylor  v.  Beech,  1  Ves.  sen.  Surcome  v.  Pinniger,  3  De  G.,  M. 

2^1\  I>unda9r,I>uten$,2Coyi,2,Z^;  &  G.  671;  Warden  y.  Jones,  23 

1  Ves.  jun.  199;  Hammersley  t.  Beav.  496;  2  De  G.  &  J.  76;  Caton 

De  Biel,  12  Cla.  &  Fin.  45.  y.  Caton,  L.  B.,  1  Ch.  187. 

(m)  The  4th  section  of  the  Statute 
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Remaiiu  of  Lord 
LomdhuzBt. 


Remariu  of  Lord 
CampbeU. 


Thus,  in  Hammersley  v.  De  Biel  (p\  the  House  of 
Lords  decided  it  to  be  **  a  principle  of  law,  at  least  of 
equity,  that  if  a  party  holds  out  inducements  to  another  to 
celebrate  a  marriage,  and  holds  them  out  deliberately  and 
plainly,  and  the  other  party  consents,  and  celebrates  the 
marriage  in  consequence  of  them, — if  he  had  good  reason 
to  expect  that  it  was  intended  that  he  should  have  the 
benefit  of  the  proposal  which  was  so  held  out,  a  Court  of 
Equity  will  take  care  that  he  is  not  disappointed  and  will 
give  effect  to  the  proposal"  (y). 

In  the  same  case.  Lord  Chancellor  Lyndhurst  said: — 

Would  not  a  Court  of  Equity  enforce  the  execution  of  a  settlement 
after  marriage,  in  pursuance  of  proposals  or  contract  entered  into 
before  marriage  ? 

And  Lord  Campbell  added,  that  *^  if  that  were  not  to  be 
considered  as  the  doctrine  of  a  Court  of  Equity,  the  most 
monstrous  frauds  would  be  committed." 

Some  fraudulent  father  (said  his  lordship)  might  hold  out  to  the 
suitor  of  his  daughter  that  he  meant  to  make  a  settlement  upon  his 
daughter  and  her  issue.  The  marriage  would  take  place  in  the 
belief  that  that  settlement  would  be  made ;  and  then  after  the  mar- 
riage he  might  say,  ^*  This  was  only  an  intimation  of  my  intention  at 
the  time.  I  have  changed  my  mind,  and  I  will  not  give  her  a  shilling.** 
That  would  be  most  unjust ;  and  to  prevent  such  frauds  this  doctrine 
has  been  laid  down,  and,  I  think,  has  been  most  properly  laid  down, 
and  ought  to  be  acted  upon  (r). 

The  House  of  Lords  in  this  case  affirmed  the  decision 
of  Lord  Chancellor  Cottenham^  whose  judgment  in  the 
Court  of  Chancery  had  confirmed  upon  appeal  the  decree 
of  Lord  Langdale.  The  case  on  that  appeal  is  not  re- 
ported ;  but  a  note  of  Lord  Cottenham's  observations  in 


(p)  12  Cla,  &  Fin.  46. 

(^)  Per  Lord  Chancellor  Lynd- 
hurst. 

(r)  Lord  Campbell  here  supposes 
throughout  a  case  of  fraud.    But  it 


will  be  observed  that  Lord  Lynd- 
horst  puts  the  thing  more  largely,  so 
as  apparently  to  embrace  a  case  of 
mere  verbal  inducements  held  out  to 
a  suitor. 
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disposinc:  of  it,  was  printed  for  the  use  of  the  House  of     require- 

T  ,,.*-,  ,  11         -J  "L       MENT8  OF  THE 

Lords,  and  admitted  by  the  counsel  on  both  sides  to  be    statute  op 

correct  (*).     From  that  note  is  extracted  the  following  !f^"°^' 

passage  which  bears  on  the  point  now  under  considera- 
tion: 

A  representation  made  by  one  party,  for  the  purpose  of  influencing  Renuote  of  Lord 
the  conduct  of  the  other  party,  will,  in  general,  be  sufficient  to  entitle  Tottenham, 
him  to  the  assistance  of  this  Court  for  the  purpose  of  realizing  such 
representation.  Of  this  Hodgson  ▼.  Hutchenson  (t) ;  Chokes  ▼.  Mas- 
call  (tt) ;  and  Wankford  v.  Fotherley  (x) ;  which  last  was  affirmed  by 
the  House  of  Lords,  afford  strong  instances.  In  Luders  v.  Anstey  (y), 
a  suggestion  for  consideration,  followed  by  marriage,  was  held  to  be 
binding  (z). 

Perhaps  the  most  important  point  which  was  considered  satisfBctioii  oi  the 

•■■  ■'  "^  statute  hy  snlMe- 

to  be  decided  in  Hammersley  v.  De  Biel,  was  that  upon  quentreoogniuon; 
which  Lord  Langdale  had  proceeded  in  the  original 
decree,  namely,  that  marriage  is  no  bar  to  the  provisions 
of  the  4th  section  of  the  Statute  of  Frauds  respecting 
agreements  in  consideration  of  marriage  being  satisfied  by 
subsequent  recognition.     This  view  appears  to  have  been 


(«)  12  aa.  &  Fin.  61. 

<*)  6  Vin.  Ab.  622. 

(«)  2  Vem.  200.  The  report  of 
this  case  has  the  following  marginal 
note :  "  Marriage  agreement  reduced 
into  writing,  though  not  signed  by 
either  party,  yet  decreed  to  be  per- 
formed." 

(a?)  2  Vem.  322. 

(y)  4  Ves.  601. 

{z)  See  Moore  v.  Harty  1  Vem. 
201;  2  Bep.  Ch.  2S4;  Halfpenny  r. 
BaUet,  2  Vem.  878}  Mrd  v.  JBlosse, 
2  Vent.  361 ;  Merry  v.  Ryves,  1  Ed. 
1 ;  Madox  v.  Nowlan,  Beatty,  C.  C. 
682;  Maunsell  y.  White,  1  Jo.  & 
Lat.  689 ;  4  H.  L.  C.  1039 ;  Money 
V.  Jorden,  5  H.  L.  C.  186;  Orofton 
Y.  Ormsby,  2  Sch.  &  L.  583;  Bold 


V.  Hntehinson,  20  Beav.  260;  6  D., 
M.  &  G.  648;  Prole  v.  Soady,  29 
L.  J.,  Ch.  721;  Cooper  y.  Wortnald, 
27  Beav.  266;  Loxley  v.  Heath,  27 
Beay.  623;  Williams  y.  William's, 
37  L.  J.,  Ch.  864.  See  also  Dentan 
y.  Davies,  18  Ves.  603;  thongh  this 
was  a  case  where  the  representations 
had  been  made  in  writing.  The 
dicta  in  Hammersley  y.  De  Biel 
appear  at  first  sight  to  sanction  the 
general  doctrine  that  a  parole  agree- 
ment in  consideration  of  marriage 
is  binding  where  it  has  been  acted 
npon;  bat  the  remarks  of  their 
lordships  thronghont  the  case  most 
be  regarded  as  delivered  on  the  as- 
sumption of  the  existence  of  an 
agreement  in  writing. 


FRAUDS. 
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REQUIRE-     adopted  by  Lord  Cottenhom  in  the  Court  of  Chancery, 

VBNT8  OF  TUB 

STATUTE  OF  notwlthstanduig  doubts  more  than  once  judicially  ex- 
pressed upon  the  question,  how  far  a  written  undertaking 
after  marriage  to  perform  a  parole  promise  before  mar- 
riage, could  be  enforced.  In  Hammersley  v.  De  Biel, 
the  facts  were  of  this  complexion*  A  parent  on  the  mar- 
riage of  his  daughter  entered,  by  the  agency  of  his  two 
sons,  into  an  undertaking  in  writing,  to  leave  his  daughter 
by  will  10,000/.  Kelying  on  this  document,  and  as  a  part 
of  the  arrangement,  the  intended  husband  seciured  for  the 
lady  a  provision  of  500/.  a-year,  and  the  marriage  there- 
upon was  solemnized.  After  the  marriage  the  father 
wrote  a  letter,  duly  signed  by  him,  in  which  he  referred 
to  the  prior  document.  The  bill  was  filed  by  a  son  of  the 
marriage  against  the  parent's  executor  to  compel  payment 
of  the  10,000/.  out  of  his  assets.  From  the  following 
remarks  of  Lord  Cottenham,  it  is  apparent  that  he  con- 
sidered the  requirements  of  the  statute  to  have  been 
satisfied  no  less  by  the  agency  of  the  two  sons,  than  by 
the  parent's  subsequent  recognition  of  their  proceedings. 

Assuming  for  the  present  that  the  two  brothers  of  the  intended 
wife  were  duly  authorized  by  the  father  to  enter  into  the  arrangement 
with  the  intended  husband,  the  document  containing  the  proposed 
arrangement  proves  that  both  concurred  in  what  that  paper  contains ; 
for  it  is  written  partly  by  the  one  and  partly  by  the  other.  Indepen- 
dently of  this,  however,  there  is  the  letter  of  the  father,  signed  by 
himself,  in  which  he,  referring  to  this  document,  says,  "  The  only 
question  now  is,  I  conceive,  what  the  expression  used  in  the  engage- 
ment legally  implies,"  by  which  he  must  be  understood  to  mean  that 
if  the  expression  used  amounted  to  an  obligation  to  pay  the  10,000/., 
he  was  ready  to  perform  it.  I  am  aware  that  in  Randall  v.  Mor^ 
gan  (a),  Sir  William  Grant  suggests  a  doubt  whether  a  written  pro- 
mise after  marriage  to  perform  a  parole  agreement  made  before,  could 
be  enforced ;  but  in  Hodgson  v.  Hutcheiison  (6),  Taylor  v.  Beech  (c), 
and  Montacute  v.  Maxwell  (c?),  it  was  held  that  such  a  subsequent 

{a)  12  Vcs.  67.    See  p.  73.  (e)  1  Ves.  297. 

{h)  5  Yin.  Abr.  522.  {d)  1  Sir. 286. 
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written  promise  would  be  binding  within  the  statute.    It  was  argued      require- 
that  the  two  brothers  had  no  authority  to  enter  into  this  arrange-  •'^"^^  o'  '""^ 

STATUTE  OP 

ment.    But  what' is  conclusive  on  this  point  is  the  letter  of  the        frauds. 

father  himself,  who,  not  disputing  the  authority  under  which  the  

engagement  was  made,  says,  the  whole  question  depends  on  its  con- 
struction* 

This  post-nuptial  recognition,  however,  must  amount  to  Bat  by  other  than 

^  ^  o  '  '  the  party  charge- 

a  part  performance  of  the  parole  agreement  by  some  per-  •**^**» 
son  other  than  the  party  to  be  charged  therewith,  in  order 
to  establish  it.  This  is  a  test  the  imposition  of  which 
would  not  seem  to  be  justified  by  the  earlier  cases  (e) ; 
but  in  Warden  v.  Jones  {f)y  Lord  Chancellor  Cranworth, 
referring  to  the  decision  in  Dundas  v.  Dutensy  that  a  post- 
nuptial settlement  recited  to  be  made  in  pursuance  of  an 
ante-nuptial  parole  agreement  is  good,  said,  **on  that 
decision  I  will  only  remark,  that,  if  it  be  a  correct  view  of 
the  law,  the  whole  policy  of  the  statute  is  defeated."  And 
in  Caton  v.  Caton  {ff)  the  same  Lord  Chancellor  decided, 
that  the  ground  on  which  the  Court  holds  that  part  per- 
formance takes  a  contract  out  of  the  purview  of  the  Statute 
of  Frauds  is,  that  when  one  of  two  contracting  parties  has 
been  in4uced  or  allowed  by  the  other  to  alter  his  position 
on  the  faith  of  the  contract,  there  it  would  be  a  fraud  in 
the  other  party  to  set  up  the  legal  invalidity  of  the  contract  - 
on  the  faith  of  which  he  induced  or  allowed  the  person  con- 
tracting with  him  to  act. 

The  making  a  will  in  pursuance  of  an  ante-nuptial 
parole  agreement  to  do  so  is  no  part  performance  under 
the  statute  (A).  This  of  course  follows  from  the  general 
principle. 

(e)  See  the  cases  cited  in  ffam^  (/)  2  De  G.  &  J.  85. 

meriley  v.  De  BUI,  12  Cla.  &  Fin.  (^)  L.  R,  1  Ch.  137;  B.C.,  L.  R., 

45;  and  those  cited  ntpra,  p.  237,  2  H.  L.  C.  127.    See  Strouffhill  y. 

n.  («);  also  Spurgeon   t.  Collier,  Gulliver,  27  L.  T.  258. 

1  Ed.  65 ;  Barkwartk  t.  Toung,  1  (A)  Caton  v.  Catan,  L.  R.,  1  Ch, 

Dr.  1.  137. 
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How  far  Mnding. 


REQUIRE-         An  ante-nuptial  parole  agreement  recited  in  a  post- 

MENTS  OF  THE  ,  ,         , 

STATUTE  OF  nuptial  Settlement  would  be  binding  by  estoppel  on  all 
persons  claiming  under  the  settlement  (z).  But  as  against 
creditors  (who  are  not  parties  to  the  settlement)  it  cannot 
be  maintained  that  such  an  agreement  is  a  good  consider 
ration  to  support  the  settlement  (A).  '*  Such  a  doctrine," 
said  Sir  Thomas  Plumer,  "  would  give  to  every  trader 
a  power  of  excluding  his  creditors  by  a  recital  in  a  deed  to 
which  they  are  not  parties"  (Z), 

Where  a  man  so  fiir  carries  out  his  parole  promise  as  to 
actually  transfer  the  subject-matter  of  the  promise  before 
marriage,  his  post-nuptial  settlement  was  held  good  against 
creditors  {m). 

If  the  ante-nuptial  paj-ole  agreement  is  incomplete,  there 
cannot  be  a  part  performance,  any  more  than  in  cases  un- 
connected with  marriage  (n). 


Where  parole 
agreement  acted 
upon  before 
inaiTlacre. 


Where  paiole 
agreement  in- 
complete. 


(i)  Battersbee  t.  Farrinffton,  1 
Sw.  113.  See  also  Marchioness  of 
Annandale  v.  Harris,  2  P.  Wms. 
432;  Lainson  v.  Tremeret  1  A.  &  E. 
792}  Carpenter  v.  BtUler,  8  M.  & 
W.  209.  Bat  sach  a  recital,  if 
proved  to  be  imtnie,  is  not  yalid. 
L'Estrange  v.  MoHnson,  1  Hog. 
202;  Hogarth  v.  Phillips,  4  Dr. 
360. 

(A)  Ooldicutt  V.  Tonynsend,  28 
Beav.  445. 


(Z)  Battershee  v.  Farrington,  1 
Sw.  113.  For  the  opinion  of  Lord 
St.  Leonards  on  this  subject,  see 
Sngd.  on  Powers,  pp.  649,  650,  8th 
ed. 

(i»)  Cooper  T.  Wormald,  27  Bear. 
266.  See  Brown  y.  Jones,  1  Atk. 
189;  and  see  also  Stone  y.  Stone^ 
L.  R.,  5  Ch.  74. 

(n)  Thynne  y.  OlengaU,  2  H.  L. 
C.  131;  Spurgeon  y.  Collier,  1  Ed. 
55. 
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There  is  this  difference  between  promises  and  agree-  Mwriage  agree- 
ments in  consideration  of  marriage  and  all  other  promises  from  au  oojctb, 
and  agreements^  namely,  that  where  the  promise  and 
agreement  is  in  consideration  of  marriage,  a  breach  of 
obligations  by  one  party  is  not  a  sufficient  excuse  for  non- 
performance by  the  other;  and  the  reason  is  that  a  contract 
in  consideration  of  marriage  is  made  not  merely  on  behalf 
of  the  parties  to  the  contract,  but  also  on  behalf  of  the 
issue  that  may  spring  from  the  marriage  (o).     The  children  Bighta  of  lasae. 
are,  in  fact,  regarded  as  purchasers  (;?). 

Thus  in  the  case  of  Harvey  v.  Ashler/  (y).  Lord  Hard- 

wicke,  spealdng  of  agreements  in  consideration  of  marriage, 

says, — 

These  agreements  differ  from  all  others ;  for  as  soon  as  the  marriage  Bemaits  of  Loni 
IS  had,  the  estate  and  capacities  of  the  parties  are  altered.  The  chil-  h»^^'<*«' 
dren  bom  of  the  marriage  are  equally  purchasers,  under  both  father 
and  mother.  Though  either  of  the  relations  of  the  husband  or  of  the 
wife  should  fail  in  the  performance  of  their  part,  yet  the  children 
may  compel  a  performance.  If  the  wife^s  father  hath  agreed  to  give 
a  portion,  and  the  husband's  father  hath  agreed  to  make  a  settlement, 

(0)  It  must  be  observed,  however,  sought  by  the  defaulting  party,  he 

that  as  against  the  defaultiug  party,  cannot  enforce  it  against  the  person 

his  non-performance  would  be  a  good  injured  by  his  default." 

defence.    For,  as  Lord  Redesdale  (jp)  Cole  v.  Bateman,  1  P.  Wms. 

says,  in  Orofton  v.  Ormshy,  2  Sch.  &  145 ;  Seale  v.  Seale,  1  P.  Wms.  290. 

Lef.  602,  *<  Where  the  performance  is  iq)  3  Atk.  610. 

H.W.  B 
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though  the  wife's  father  do  not  give  the  portion,  yet  the  children  may 
compel  the  settlement :  for  non-performance  on  one  part  shall  be  no 
impediment  to  the  children  receiving  the  full  benefit  of  the  settlement. 
So  if  there  be  a  failure  on  the  part  of  the  husband's  relations  it  is  the 
same ;  for  the  children,  considered  as  purchasers,  are  entitled  to  all 
the  benefit  of  the  uses  under  the  settlement,  notwithstanding  there 
has  been  a  failure  on  one  side. 

In  RancUffe  v.  Parky ns{r\  Lord  Eldon  said,— 

The  consideration  of  marriage  is  not  like  the  considerarion  in 
other  contracts.  In  a  contract  between  A.  and  B.,  if  A.  does  not  make 
it  gopd  on  the  one  hand,  B.  is  not  bound  on  the  other.  But  not  so 
in  the  case  of  marriage :  for  if  the  mutual  issue  are  purchasers,  though 
it  is  not  made  good  by  one  of  the  parties,  the  issue  have  a  right  to 
say,  "You  shall  each  of  you  do  what  you  can  do,  and  we  must  not  be 
disappointed." 

And  in  Crofton  v.  Ormsby  («),  Lord  Chancellor  Redes- 
dale  thus  expresses  himself: — 

The  failure  in  payment  on  the  one  part  never  vitiates  a  marriage 
settlement  If  a  woman,  on  her  marriage,  contracts  for  the  settlement 
of  her  estate  in  a  cei*tain  way  by  which  the  husband  is  to  gain  benefit, 
and  he  contracts  to  make  a  settlement ;  and  she  appears  not  to  have 
the  estate  she  contracted  to  settle ;  the  object  of  that  contract  being 
to  give  a  larger  settlement  to  her ;  that  might  be  a  case  in  which  the 
wife  should  not  be  allowed  to  have  the  benefit  of  the  husband's  con- 
tract.  But  that  would  not  affect  the  children.  They  must  have  the 
estate.  This  has  been  over  and  over  again  decided  in  marriage  con- 
tract cases. 

Again,  in  Campbell  v.  Ingilby  {t\  the  present  Master 
of  the  Rolls  said  it  was  "  utterly  impossible  to  set  aside 
a  marriage  contract  as  regards  the  children  who  may  be 
bom."  And  in  a  very  recent  case  {u\  Lord  Justice 
James  stated  that  '^  if  there  was  anything  for  the  husband 
to  do  in  which  third  persons  were  interested,  the  Court 
would  take  care  that  he  obtained  no  benefit  until  he  had 
performed  his  part  of  the  agreement." 

(r)  6  Dow.  209.  Un9  v.  J%omton,  AinbL  602. 

(«)  2  Sch.  &  Lef.  602.  («)  Jetton  v.  Key,  Law  Sep.,  6 

{t)  21  Beav.  667.     See  Fever-  Ch.  610. 
$ham  V.  Watton,  Finch,  446;  Per- 
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So  strong  is  tliis  rule,  that,  in  a  case  where  there  were    covenants 
at  least  plausible  grounds  for  maintaining  that  the  cove-       of  each 
nants  were  intended  to  be  dependent  on.  each  other,  and       o'^^^^- 
where  de&ult  was  made  on  one  side,  the  Court,  neverthe- 
less, gave  effect  to  the  claims  of  the  children.     This  was 
the  case  of  Lloyd  y.  Lloyd  (x),  where  the  husband's  &ther  i^opd  r.  uapd, 
covenanted  that  in  case  the  marriage  should  be  had,  and 
in  case  the  wife's  father  should,  as  soon  as  she  came  of  age, 
settle  his  lands  to  the  uses  therein  expressed,  he  (the  hus- 
band's &ther)  would  settle  his  lands  to  his  own  use  until 
the  marriage,  and  from  and  after  the  marriage,  to  his  own 
use  for  life,  with  remainder  upon  certain  trusts  for  the 
benefit  of  the  husband  and  wife,  and  issue  of  the  marriage. 
The  marriage  was  solemnized,  and  the  wife  came  of  age, 
but  her  father  failed  to  settle  the  lands  he  had  agreed  to 
settle.     Lord  Cottenham  held,  nevertheless,  that  the  hus- 
band's father  was  bound  to  perform  the  covenant  on  his 
part ;  his  lordship  remarking,  that 

With  respect  to  marriage  contracts  there  could  be  no  resistance 
on  the  part  of  one  contracting  party  because  another  contracting 
party  had  failed  to  perform  his  part  of  the  agreement ;  and  the  obvious 
reason  was,  that  the  parties  to  the  contact  were  not  tiie  only  persons 
having  an  interest  in  the  subject ;  but  the  contract  was  made  by  them 
on  behalf  of  the  is^ue  of  the  marriage. 

Where  it  is  reaUy  meant  that  the  covenants  shall  be 
conditional,  the  terms  employed  must  be  distinct  and 
unequivocal.  For  doubtless  when  the  intention  is  plain, 
the  Court  wiU  give  effect  to  it.  In  the  case  last  cited. 
Lord  Cottenham  said, — 

Unquestionably,  however,  even  in  the  case  of  a  marriage  settle-  Bemaiiu  of  Lord 
ment  the  covenants  may  be  so  framed  as  to  be  mutually  dependent ;  ^*'«"*>»"^ 
and  if  it  be  clear  on  the  face  of  the  settlement  that  such  was  the 
intention,  that  intention  must  prevail. 

(a?)  2  M.  &  C.  192. 
B2 
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Thus  in  Pyke  v.  Pyhe{^\  upon  an  ante-nuptial  agree- 
ment by  a  husband  to  settle  lands  on  his  wife,  it  being 
stipulated  that  her  fortune  should  remain  in  the  hands  of 
trustees  till  such  settiement  should  be  made,  the  husband 
dying  insolvent  without  performing  his  covenant,  the 
wife's  fortune  was  held  to  have  survived  to  her  for  her  own 
benefit,  and  the  issue  were  declared  not  entitled  to  claim 
it  fi-om  her. 

The  Court  wiU  not  give  eflfect  to  mamage  contracts  in 
&vour  of  volunteers^  but  only  as  regSLrdapurchcisers  under 
a  settlement  (z).  The  appointees  of  a  wife's  settled  pro- 
perty are  purchasers  (a). 


MUST  BE 
POSITIVE  AND 
UNQUALIFIED. 


XandaU  r. 
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1.  Randall  t.  Morgan,  before 
Sir  William  Grant      «.  244 


2.  Mattnsell  y.  White,  before 
Sir  Edward  Sugden      •  •  245 


PAOB 
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3.  Termt  mvxt  be  definite    . 

4.  BiKt  need  not  be  technical    246 

5.  Saunderi  v.  Cramer,  before 

Sir  Edward  Sugd!m.     ••  246 


Promises  and  agreements  in  consideration  of  marriage, 
in  order  to  be  binding,  must  be  positive  and  unqualified. 
Thus,  in  Randall  v.  Morgan  (i),  it  appeared  that  previous 
to  the  marriage  of  Phillip  Godfirey  with  Mary  Crooke,  her 
father  wrote  to  him  as  follows : — 

"  You  have  already  my  sentiments  in  the  letter  I  wrote  you  from 
St.  Kitts  ;  and  nothing  has  arisen  since  that  period  to  induce  me  to 
alter  my  opinion.  The  addition  of  1000^.,  3  per  cents,  stocks,  is  not 
sufficient  to  induce  me  to  enter  into  a  deed  of  settlement.    Whether 


(y)  1  Yes.  sen.  876.  (a)    Campbell  y.  IngUby,  uH 

(2)  Samll  T.  Savill,  2  Coll.  721;      sup, 
Campbell  y.  Ingilby,  21  Beay.  676.  (J)  12  Yes.  67. 
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Mary  remains  single  or  marries,  I  shall  allow  her  the  interest  of       must  be 
2000/.,  at  4  per  cent    If  the  latter,  I  may  bind  myself  to  do  it,  and   ^^yj^^^p^"^ 
pay  the  principal  at  my  decease  to  her  and  her  heirs.  * 

The  marriage  took  place ;  and  soon  after  it  the  &ther 
wrote  a  letter  to  his  daughter^  which  contained  the  follow- 
ing passage : — 

*'Mr.  Grodfrey  may  draw  immediately  for  402.,  the  half-year's 
interest  due  on  my  bond  for  2000/1,  which  became  dae  on  the  first  of 
this  month.** 

The  father  had^  in  fact^  promised  to  execute  a  bond  for 
the  2000/.,  but  it  did  not  appear  that  he  ever  did  exe- 
cute it. 

Sir  William  Grant  disposed  of  the  case  in  his  usual 

brief  and  masterly  way.-dmply  saying,- 

"The  father  professes  indeed  a  resolution — a  detennination  on 
which  he  means  to  act ;  but  it  is  one  which  he  keeps  in  his  own 
power,  the  execution  of  which  is  to  depend  entirely  upon  himself^ 
If  the  other  construction  should  prevail,  he  would  be  making  a 
settlement  in  the  most  disadvantageous  way  on  his  side,  without 
stipulating  for  any  settlement  by  the  husband  ;  though  just  before  he 
had  declared  that  the  settlement  offered  by  the  husband  was  insuffi- 
cient to  induce  him  to  make  any  settlement.  This  letter,  therefore, 
is  no  agreement.** 

In  a  case(c)  before  Lord   Chancellor   Sugden^  the  Mmautar^ 

suitor  of  a  young  lady  in  Ireland  communicated  to  her 

guardians  a  letter  from  his  uncle^  who  stood  in  loco  parentis 

to  him^  stating  that  he  had  by  his  will  left  one  of  his  estates^ 

which  he  mentioned^  to  his  nephew.     The  guardians,  how- 

ever,  resolved  that,  imtil  a  suitable  settlement  of  real  estate 

should  be  made  by  the  uncle,  the  marriage  should  not  take 

place.     This  resolution  being  reported  to  the  uncle,  he 

addressed  his  nephew  in  these  terms  :— 

"  Mt  deab  Robebt, 
*^  My  sentiments  respecting  you  continue  unalterable.    However,  I 
shall  never  settle  any  part  of  my  property  out  of  my  power,  so  long 

(e)  Mauntell  v.  White,  1  Jones  &  Lat  589. 
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P08ITIVB  AND 
ONQUALIFIBD. 


Teraiflmaitbo 
deftDlte; 


but  need  not  be 
technlod. 


Saundert  v. 
Cramer, 


as  I  exist  My  will  has  been  made  for  some  time ;  and  I  am  con- 
fident that  I  shall  never  alter  it  to  yoor  disadvantage.  I  have  men- 
tioned before,  and  I  again  repeat,  that  my  county  of  Tipperary  estate 
will  come  to  you  at  my  death,  unless  some  unforeseen  occurrence 
should  take  place.  I  have  never  settled  anything  on  any  of  my 
nephews,  and  I  should  give  cause  for  jealousy  if  I  was  to  deviate  in 
this  instance  from  a  resolution  I  have  long  made.  Be  assured  that 
nothing  could  give  me  more  pleasure  than  to  hear  of  your  union  with 
the  object  of  your  fondest  wishes  ;  and  I  should  be  concerned  that 
the  resolution  I  have  made  should  retard  your  happiness.  However, 
I  hope  you  will  give  me  credit  in  believing  that  I  am  only  actuated 
by  the  motive  I  have  before  mentioned,  that  of  avoiding  all  jealousy 
that  the  rest  of  my  family  might  feel  had  I  complied  with  the  wishes 
of  the  young  lady^s  guardians.  I  will  thank  you  to  communicate  the 
subject  of  this  letter  in  answer  to  one  I  have  received  from  them. 
In  all  matters  of  this  sort  everything  should  be  carried  on  in  the  most 
candid  and  explicit  manner." 

Upon  the  strength  of  thiB  assurance^  such  as  it  was,  the 
marriage  was  had,  but  the  uncle  &iled  to  make  good  the 
purpose  which  he  in  this  qualified  way  expressed.  Sir 
Edward  Sugden  held  that  the  letter  did  not  amount  to  an 
agreement ;  and  thatj  even  supposing  it  amounted  to  an 
agreement,  the  words  **  unless  some  unforeseen  occurrence 
should  take  place/'  left;  it  open  to  the  writer  to  dispose  of 
the  property  as  he  pleased  {d). 

The  agreement  must  also  be  consistent,  intelligible  (e) 
and  definite  (jT). 

It  is  not,  however,  necessary  that  the  terms  of  a  promise 
or  agreement  in  consideration  of  marriage  should  be  such 
as  a  professional  person  would  use  in  preparing  a  legal 
instrument.  In  Luders  v.  Anstey^ff),  words  of  mere 
**  proposal "  were  held  binding  when  immediately  followed 
by  marriage.  And  in  Saunders  v.  Cramer  {h),  expres- 
sions which  scarcely  seem  to  import  more  than  intention. 


(ji)  See  also  Madox  v.  NowUm^ 
Beat  Ca.  Ir.  Cha.  682. 

{e)  Tranter  v.  Martin,  1  Ed,, 
809. 


(/)  Kay  V.  Cfrook,  3  Jur.,  N.  S. 
107. 
(ff)  4  Ves.  601. 
(A)  8  Dru.  &  War.  87. 
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teceived  a  aiimlar  coiistniction^  Iiaviiiir  also  been  relied      ^^'^  "^ 

'  ^  POSITIVE  AND 

upon  ftnd  acted  upon.     The  case  Tras  as  follows :— -  unqualified. 

On  the  marriage  of  a  young  lady,  her  grandmother,  who  was  not 
under  any  legal  or  moral  obligation  to  provide  for  her,  signed  the 
following  memorandum,  which  had  been  written  by  her  agent  at  her 
request,  viz. — "  Lady  T.  has  desired  C.  (the  agent)  to  notify  that  she 
intends  leaving  £.  (the  young  lady  in  question)  20002.,  to  bear  inte- 
rest from  her  death,  and  to  be  seeured  by  a  bond.  She  has  further 
desired  C.  to  say  that  this  is  the  provision  she  intends  making  for  E. 
on  her  intended  marriage."  On  the  same  day  C.  wrote  to  the  in- 
tended husband,  8.,  stating  that  lady  T.  intended  to  give  2000Z.  at 
her  death,  and  a  house  at  Cheltenham.  Subsequently  C.  wrote  to 
Lady  T.,  stating  that  S.  wished  to  have  the  bond  perfected,  and  also 
to  have  the  house  which  Lady  T.  intended  to  give.  This  letter  was 
read  to  Lady  T.  by  £.,  and  she  then  desired  E.  to  keep  it,  adding 
that  it  related  to  the  business  with  S.  The  marriage  was  shortly 
afterwards  solemnized  in  the  lifetime  of  Lady  T.,  who,  however,  died 
without  having  executed  the  bond,  or  conveyed  the  house.  L<Hrd 
Chancellor  Sugden  held  that  her  representatives  were  bound  (t). 
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Of  all  legal  considerations^  marriage  is  the  gravest,  importanoeoi 
because  it  inyolves  an  irreyocable  change  of  personal  ooosuarmtion. 
status*     There  can  be  no  restitutio  in   integrum.     The 
parties  cannot  be  unmarried  again.     For  which  reason 

(i)  See  also  Jliontgomery  v.  Beilly,  1  Dow.  &  CI.  62. 


248 


ANTE-NUPTIAL  AGREEMENTS. 


FORM 
IMMATERIAL. 


Asreemonts  con- 
strued libeimllj. 


80  niled  by  Coartfl 
of  Equity. 


Case  of  a  bond 

extlnguiahcd 

atUw. 


*the  judges^  and  Lord  Eldon  repeatedly^  have  said  that 
t^e  consideration  of  marriage  is  not  to  be  weighed  in 
pecuniary  scales  (A). 

The  construction  of  promises  and  agreements,  therefore, 
in  consideration  of  marriage,  is  large  and  liberal;  not 
technical  or  refined* 

This  just  and  rational  mode  of  construing  promises 
and  agreementB  in  consideration  of  marriage,  it  has  been 
the  merit  of  Courts  of  Equity  to  introduce.  Accordingly 
a  maxim  with  those  tribunals  is  that,  where  the  terms  of 
such  promises  and  agreements  are  positiye  and  unqualified, 
the  mere  form  in  which  they  may  happen  to  be  expressed 
is  immaterial.  Equity  looking  to  the  substance  of  things, 
and  endeayouring  always  to  attain  the  substantial  ends 
of  justice.  Of  this  a  remarkable  and  early  instance  is 
'  furnished  by  the  case  of  Acton  v.  Peirce  (t)  before  Lord 
Keeper  Wright.  There  the  intended  husband  gave  the 
intended  wife  a  bond,  conditioned  to  leave  her  1000/. 
if  she  should  survive  him.  The  marriage  thereupon  took 
place ;  what  then  became  of  the  bond  ?  At  law  it  was 
void ;  because  at  law  the  marriage  operated  as  a  release 
and  extinguishment  of  it.  But  the  Lord  Keeper  held 
that  it  might,  nevertheless,  subsist  as  an  agreement  in 
equity,  and  he  decreed  accordingly.  This  precedent 
has  always  been  followed  (wi).     Therefore  if  a  husband 


(yb)  "There  is  a  consideratioD,  and 
the  most  Yalnable  of  aU  considera- 
tions, namely,  the  intended  mar- 
riage." Per  Lord  Chancellor  Su^' 
den,  in  Saunders  y.  Cramer,  3  Dm. 
&  War.  87.  See  also  Prebble  t. 
Boghurtt,  1  Swan.  818,  iftfra, 
p.  243.  See  also  Ckimpion  v.  CoU 
ton,  17  Ves.  273,  where  the  efficacy 
of  the  marriage  consideration  was 
established  in  favonr  of  a  wife, 
although  she  knew  of  the  husband's 


insolyency  at  the  time,  and  the  case 
was  in  other  respects  snspicioos. 

(0  2  Yem.  480.  There  is  an 
eyen  earlier  aathority  for  this 
doctrine  in  the  case  of  Drake  y. 
Storr,  Freem.  Ch.  205. 

(m)  **  VHien  a  bond  is  executed  in 
contemplation  of  marriage,  there  is 
no  doubt  that  it  constitutes  an  agree- 
ment which  Courts  of  Equity  will 
perform."  Per  Lord  Eldon,  Preln 
hie  y.  Boffhuntf  1  Swan.  318. 
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has  imposed  upon  his  wife  by  giving  her  a  bond  void  •      vorm 

at  law,  the  Court  of  Chancery  will  establish  it  as  an 

agreement  in  eqxuty  accordi^to  the  intention  of  the 
parties  (n). 

A  bond,  however,  is  at  once  a  legal  and  an  equitable 
instrument;  subject  indeed  to  the  same  construction  in 
both  jurisdictions,  but  producing  very  different  results,  as 
we  may  happen  to  resort  to  law  or  to  equity. 

In  Prebble  v.  Boghurst  (o),  John  Prebble,  by  a  bond  STeStto^ed 
executed  in  contemplation  of  his  marriage  with  Mary  ■*^^' 
Townsend,  bound  himself,  his  heirs,  executors,  and  admi- 
nistrators, to  Hans  Sloane  and  John  Tilden,  their  execu- 
tors, administrators,  and  assigns,  in  the  penal  sum  of 
2000/. ;  the  condition  of  the  bond  (upon  which  the  whole 
question  turned)  being  to  the  following  effect : — 

To  be  void,  if  John  Prebble  should,  at  any  time  during  his  natural 
life,  become  seised  of  any  messuages,  &c.  in  possession,  and  should 
settle  the  same  upon  the  said  Mary  Townsend,  and  the  issue  of  the 
said  intended  marriage,  the  better  to  make  a  provision  for  the  said 
Mary  Townsend,  in  case  she  should  happen  to  suryive  him. 

This  bond,  not  being  to  the  intended  wife,  like  that  in 
Acton  V.  JPeircey  was  not  released  or  extinguished  by  the 
marriage — ^which  took  place  on  the  faith  of  it.  During 
this  marriage,  John  Prebble  did  not  become  seised  of  any 
real  estate.  He  survived  his  wife  and  married  again. 
During  his  second  marriage  he  became  seised  of  real 
estates  amounting  in  value  to  70,000/.  At  his  death  he 
left  issue  by  both  marriages.  The  question  was,  whether 
all  those  real  estates  were  subject  to  the  condition  of  the 
bond?  A  bill  claiming  the  whole,  exclusively,  was  filed 
by  the  children  of  the  first  marriage.     The  case  being 

(n)  Per  Lord  ffardwicks^  Wat-      Qage  y.  Aeton^  1  Salk.  325. 
Jdm  T.  Watkins,  2  Atk.  97.    See  (0)  1  Swan.  809. 


250  ANTB-NUFTIAL  AGREEMENTS. 


FO&M 
IMMATERIAL. 


opened.  Lord  Eldon,  on  the  principle  that  a  marriage 
bond  was  an  agreement  in  egcdtj — said. 

This  agreement  having  been  distinetly  entered  into^  «id  on  tiie  con- 
sideration of  marriage,  is  such  as,  when  its  meaning  is  once  ascer- 
tained, a  Court  of  Equity  will  enforce.  If  there  has  been  a  breach  of 
the  bond  at  law,  the  plaintiffs  are  entitled  to  relief  in  equity.  But 
they  hare  no  title  in  equity  if  there  has  been  no  breach  at  law.  The 
principal  question  therefore  is,  whether  the  omission  to  settle  the 
estates  is  a  breach  of  the  condition  of  the  bond.  On  that  question^  it 
will  be  proper  to  have  the  opinion  of  a  court  of  law. 

A  case  was  accordingly  directed  to  the  Court  of  Com- 
mon Pleas,  who  certified  that  no  breach  had  been  com- 
mitted. But  Lord  Eldon  was  not  satisfied; — and  he 
called  for  the  aid  of  the  Lord  Chief  Baron  Bichards,  and 
Mr.  Justice  Abbott  (afterwards  Lord  Tentexden)  to  have 
the  case  solemnly  considared  in  die  Court  of  Chancery. 
Lord  Eldon  disclosed  his  own  views  to  these  learned 
judges  in  the  following  terms: — 

It  strikes  me  that  the  argument  in  the  Cbmmon  Fleas  did  not 
unfold  all  the  difficulties  of  the  case.  The  bond,  with  this  condition, 
was  executed  in  contemplation  of  marriage;  and  there  is  no  doubt  that 
it  constitutes  an  agreement  which  Ck>urt8  of  Equity  will  perform.  It 
was  not  on  that  qtiestion  that  I  desired  the  opinion  of  a  Court  of  Law, 
nor  of  the  judges  who  now  assist  me ;  but  on  this,  whether  there  has 
been  a  breach  of  the  condition  in  the  bond ; — a  question  on  which  this 
Court  is  competent  to  declare  an  opinion,  but  which  must  be  dealt 
with  in  the  same  way  in  equity  as  at  law,  and  which,  therefore,  I  took 
the  liberty  of  sending  to  a  court  of  law.  The  obligor  on  the  marriage 
was  to  become  entitled  to  200^.  absolutely,  and,  also,  to  a  share  of  the 
personal  estate  of  his  wife's  father  after  the  death  of  her  mother  (i?). 
What  was  his  interest  during  the  coverture  in  this  part  of  the  pro- 
perty does  not  appear ;  and  it  is  unnecessary  to  state  here  what  he 
could,  or  could  not,  have  done  with  it.  A  part  of  the  consideration, 
besides  the  pecuniary  benefits,  is  marriage.  I  do  not  apprehend  that 
the  quantum  of  pecuniary  benefit  will  affect  the  question ;  and  I  am 
surprised  to  find  obserrations  about  the  amonnt  of  the  penalty  as 
varying  the  reciprocity,  when  marriage  is  one  of  the  considerations. 

(p),  This  appeared  from  the  recitals  in  the  bond* 
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An  obligation  to  make  a  settlement  on  the  wife  and  the  issne,  will  'orm 

include  an  obligation  to  make  a  settlement  on  the  issue  after  the    'mmatkrial. 

death  of  the  wife.    The  question  for  the  opinion  of  the  learned  judges 

is,  whether'the  obligor  on  the  death  of  the  first  wife,  having  married, 

and  then,  and  not  before,  become  seised  of  real  estates,  and  having 

died  without  making  a  settlement  of  those  estates  in  &vour  of  the 

issue  of  the  first  marriage,  has  committed  a  breach  of  the  condition  ? 

The  two  learned  judges^  after  copious  argument  and 
mature  deliberation,  delivered  their  opinion  in  opposition 
to  the  certificate  of  the  Court  of  Common  Pleas.  They 
held  that  a  breach  had  been  committed ;  so  that  in  this 
discordance  of  high  authorities.  Lord  Eldon  (as  was  his 
custom)  adhered  to  his  original  impression.  In  finallj 
disposing  of  the  case,  he  observed, — 

Marriage  bonds  being  considered  in  this  Conrt  as  agreements,  the 
case  has  been  represented  as  a  case  of  hardship,  the  issue  of  the  first 
marriage  claiming  all  the  lands  of  which  the  obligor  became  seised 
during  the  second  coverture  as  subject  to  the  obligation,  or,  to  give 
it  another  name,  the  agreement.  But  unless  hardship  arise  to  a 
degree  of  inconvenience  and  absurdity  that  the  Court  can  say  such 
could  not  be  the  meaning  of  the  parties,  it  cannot  influence  the  de- 
cision. My  opinion  is  that  the  bond  affects  all  the  lands  of  which 
the  obligor  was  seised  during  his  life.  And  I  think  that,  the  wife 
not  having  survived  the  husband,  the  conveyance  must  be  made  to 
the  children  of  the  first  marriage,  as  tenants  in  common  in  fee  (9). 

Here,  therefore,  was  a  bond  valid  at  law  as  well  as  in  nmeraneeofn. 

lirf  at  law  and  In 

equity;  and  subject  to  the  same  construction  in  each  ^vaitj, 
jurisdiction.  But  how  widely  different  the  relief  afforded  I 
At  law  nothing  could  have  been  recovered  beyond  the 
penalty  in  the  bond — 2000?.  Whereas  equity  decreed 
the  Conveyance  of  estates  valued  at  no  less  than  70,000/. ; 
and  this  upon  the  great  principle  of  specific,  performance, 

(^)  See  on  this  subject  Bi^ipm  N.  C.  1;  CkimMr  v.  ChiUim^r,  2 

V.  Dawdinjit  1  AmbL  565;  Sitoawrt  Ves.  sen.  527^  Campi^m  v.  Cotton^ 

V.  JBftcaurt,  1  Ck>x,  22;  Cdnnsl  v.  17  Ves.  268;  Dou^Uu  v.  Wood,  I 

Bukkle,  2  P.  Wms.  262;  Logan  v.  Cha.  Ca.  99;  Wation  v.  Routledffe, 

WienhoU,  1  CI.  &  Fin.  611;  7  Bli.  Cowper,  705. 
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FORM        which  gives,  as  Sir  William  Grant  Bay8(r),  "M^  very 
IMMATERIAL,   f^^j^^n  coiitracted  for,  instead  of  damages  for  a  breach  (s). 

When  promises  and  agreements  in  consideration  of 
marriage  are  noeant  to  become  the  groundwork  of  settle- 
jcarriage  arUctot.  ments,  they  are  Qalled  *^  marriage  articles.''    They  are  often 

drawn  up  hastily,  and  signed  on  the  eve  of  the  nuptial 


(r)  Bozen  v.  Ihrtow,  1  Mer.  472. 

(«)  Actions  of  damages  for  breach 
of  contract  are,  in  some  shape  or 
other,  common  to  the  law  of  all  civil- 
ized nations.    Bat  bills  for  specific 
performance  seem  peculiar  to  the  law 
of  this  countrj.    It  does  not  appear 
that  anything    of   the   kind  was 
known  to  the  civilians.     Specific 
performance,  therefore,  is  one  of 
onr  very  few  indigenous  plants.    It 
has  perhaps  consequently  been  cul- 
tivated with  more  than  ordinary 
assiduity ;  and  under  the  care  of  a 
succession  of  great  judges  has  be- 
come not  only  the  most  interesting, 
but,  upon  the  whole,  the  most  useful 
and   important   brauch   of  equity 
jurisprudence.    (See   the   remarks 
of  Lord  Hardwicke,  in  Penn  t. 
Lord  Baltimore,  1  Yes.  sen.  4i6.) 
Though  peculiar  to  Courts  of  Equity, 
it  is  not  opposed  to  the  principles 
of  the  Common  Law;  but  on  the 
contrary,  is  more  accordant  with 
its  spirit  and  genius  than  the  remedy 
by  way  of  damages,  which  resides 
in  the  common  law  tribunals;  for, 
as   Lord   Bedesdale    says,    "  The 
principles  by  which  the  Courts  of 
Common  Law  direct  their  decisions, 
acknowledge  the  mutual  right  of  the 
contracting  parties  to  specific  per^ 
f ormanoe  of  their  agreements ;  but 
the  mode  of  proceeding  in  those 
Courts  enables  them  only  to  attempt 
to  compel  performance  by  giving 
damagesf or  non-performance."  (£q. 


Pleadings,  6th  Edition,  140.)    Both 
jurisdictions,   therefore,    recognize 
and  proceed  upon  the  same  prin- 
ciples of  lam.    Both  aim  at  the  ac> 
complishment  of  the  same  ends — 
Courts  of  Common  Law  attempting 
indirectly  to  compel  performance 
by  giving  damages  for  non-perform- 
ance— while  Courts  of  Equity  di- 
rectly enforce  performance  by  posi- 
tive and  compulsory  decree.    It  is 
not  easy  to  find  a  case  which  shows 
more  clearly  than  Prehhle  v.  Bog- 
hunt  the  dififerent  practical  work- 
ings of  tribunals  which  both  equally 
profess    to    accomplish   the    same 
great  end — the  adequate  adminis- 
tration of  justice.    This  case,  how- 
ever, is  pregnant  with  instruction  in 
other  respects.    It  shows,  above  all, 
the  weighty  nature  of  the  marriage 
consideration,  and  the  liberal  con- 
struction to  which  it  consequentiy 
is  entitled.     It  shows,  too,  in  the 
strongest  light,  the  rights  of  the 
ittue,  which  the  Court  will  vindi- 
cate even  at  the  hazard  of  an  appa- 
rent hardship  upon  innocent  third 
parties.    And,  finally,. it  is  curious 
as  an   example  of  that  intuitive 
judicial  sagacity,  by  which  Lord 
Eldon,  under  the  guise  of  seeming 
doubt  and  hesitation,  in  fact  re- 
solved all  cases  on  the  first  impres- 
sion.   As  to  the  above  remarks  on 
specific  performance,  see  now  stat 
21  &  22  Vict  c.  27 ;  and  compare 
NeUon  y.  Bridge,  2  Beav.  289. 
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ceremony  from  want  of  time  to  prepare  a  final  deed ;  which, 
however,  when  ultimately  executed,  if  it  be  in  strict 
conformity  with  the  articles,  will  supersede  them.  When 
the  deed  is  not  in  harmony  with  the  articles,  a  Court  of 
Equity,  as  we  shall  see  hereafter,  will  reform  it,  so  as  to 
make  it  answerable  to  the  agreement  of  the  parties. 


FORM 
IlfMATERIAL. 
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WHERE  BOTH 

PARTIES  ARE 

UNDER  AQR. 


Where  both  parties  are  minors,  it  would  seem  that  no  wimn  both  pv. 

*^  Um  are  minon. 

(Q^Miflerable  must  the  condition      Bociety  and  oonyene  of  the  world, 
of  minors  he,  excladed  from  the      deprired  of  necessaries,  education. 
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INFANT  ON 

•MB  8FDB  AND 

ADULT  ON 

OTHER. 

Ooncarrence  of 
gtinrrtUini, 


promiBes  or  agreenients  in  consideration  of  marriage  can 
bind  them  («). 

It  was  formerly  thought  that  the  concurrence  of  guar* 


employment,  and  many  advantages, 
if  they  conld  do  no  binding  acts. 
Great  inconTenience  must  arise  to 
others,  if  they  were  bound  by  no 
act  The  law,  therefore,  at  the 
same  time  that  it  protects  their 
imbecility  and  indiscretion  from 
injury  through  their  impmdenee, 
enables  them  to  do  binding  acts  for 
their  own  benefit,  and,  without 
prejudice  to  themselves,  for  the 
benefit  of  others.  To  mention  a 
rule  or  two,— If  an  infant  does  a 
right  act,  which  he  ought  to  do, 
which  he  was  c<»npellable  to  do,  it 
shall  bind  him;  as  if  he  makes 
equal  partition,  if  he  pays  rent,  if 
he  admit  a  cop j  holder  upon  a  sur- 
render. A  right  and  lawful  act  is 
not  within  the  reason  of  the  privi- 
lege which  is  given  to  protect  in- 
fants, from  wrong.  His  being  com- 
pellable to  do  it,  proves  the  act  to 
be  substantially  what  he  ought  to  do. 
To  what  end  i^ould  the  law  permit 
a  minor  to  avoid  an  act  which  he 
might  be  compelled  to  do  over  again 
after  it  was- undone?  This  would 
be  assisting  him  to  vex  and  injure 
others,' without  the  least  benefit  to 
himself.  Another  rule  is, '  that  the 
acts  of  an  infant  which  do  not  touch 
his  interest,  but  take  effect  from  an 
antho^ty  which  he  is  trusted  to 
exercise,  are  binding ;'  as  when  an 
infant' patron  presents;  when  an 
infant  executor  duly  receives,  and 
acquits,  pays  and  administers  the 
assets;  when  an  infant  head  of  a 
corporation  joins  in  corporate  acts ; 


or  when  an  infant  officer  does  the 
duties  of  an  office  which  he  may 
hold.  A  third  rule,  dedncible  from 
the  nature  of  the  privilege  (which 
is  given  as  a  shield,  and  net  as  a 
Sfcord),  is,  <  that  it  shall  never  be 
turned  into  an  offensive  weapon  of 
fraud  or  injustice;'  as  where  a 
tenant  for  life  and  an  in&nt  in  re- 
mainder levied  a  fine;  the  infant 
reversed  the  fine  as  to  himself  for  the 
inheritance,  for  nonage,  yet  he  was 
bound  by  his  assent  to  the  fine  and 
joining  in  it,  not  to  enter  for  the 
forfeiture."— Per  Lord  Mansfield,  in 
Zouch  V.  Parsons,  3  Burr.  17,  94  ; 
1  Black.  Bep.  576.  In  the  same 
case,  his  lordship  distinguishes  be- 
tween the  deeds  of  infants  and  those 
of  married  women,  observing  that 
"  an  infant,  or  they  who  stand  in 
his  place,  cannot  plead  non  est/ae- 
tum,  and  give  the  infancy  in  evi- 
dence; but  they  must  plead  the 
infancy  specially  to  avoid  the  deed. 
The  deed  of'  a  feme  covert  has  the 
form  of  a  deed,  but  she  may  plead 
non  est  factum.  The  distinction 
between  deeds  of  femes  eovert  and 
infants  is  important.  The  first  are 
void,  the  second  voidable." 

(u)  ''Where  both  the  intended 
husband  and  wife  are  minors,  the 
articles  are  absolutely  null,  and 
create  no  obstacle  to  the  manying 
parties,  so  soon  as  they  become 
adult,  selling  or  disposing  of  the 
estates."  Jarman's  -Conveyancing, 
vol.  9,  p.  85  (edit.  1833). 
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dians  might  render  binding  the  acta  of  in&ntfl  (x).    But    female  in. 

.I*      •  1  1  /     X  F4NT  AMD 

ihifi  ig  no  longer  law  (y>  ,.alb  adult. 

And  before  the  In&ntB'  Settlement  Act  {z)  even  the  sancuonottbo^ 
sanction  of  the  Court  of  Chancery  could  not  cure  tibeir  ^ 
iiifinmty(a). 

But  where  the  contract  is  between  aji  infimt  on  the  infant  on  one  side 

and  adult  on  tho 

one  side  and  an  adult  on  the  other>  the  adult  may  be  <^«'* 
bound  although  the  infimt  be  not     Thus,  to  put  the  aim-  gSJ^J?  J^® 
plest  case,  let  us  suppose  that  before  the  marriage  of  a  S^SJSiSS^ 
female  in&nt  and  a  male  adult,  certain  articles  are  entered 
into,  whereby  it  is  agreed  to  settle  the  wife^s  chattels  per- 
sonal in  possession.     These,  as  we  have  seen  (&),  would, 
but  for  the  agreement,  pass  to  the  husband  as  his  absolute 
property,  l^  virtue  of  the  marriage.      The  agreement, 
therefore,  to  settle  them  is  considered  to  be,  not  the  wife's, 
but  the  husband's  agreement ;  and  he  alone  requires  to  be 
bound. 

But  suppose  the  infant  wife's  property  to  consist  of  ciuttteis  nn  ot 
chattels  real,  which  by  law  do  not  pass  absolutely  to  the 


(w)  See  Harvey  t.  Ashley,  8 
Aik.  607;  Ainslie  y.  Medlyoott, 
9  Ves.  19. 

(y)  Per  Lord  Thnrlow:  ^'letoh 
not  coDceive  that  the  pAreats'  or 
guardians'  consent  can  make  anj 
essential  difference  in  the  contract." 
1  Bro.  C.  C.  3.  See  Simson  ▼. 
Jonet,  2  B.  &  M.  866;  Meld  t. 
Moore,  7  De  G.,  M.  &  G.  691. 

(2)  18  &  19  Vict.  c.  43:  **An 
Act  to  enable  infants,  with  the 
approbation  of  the  Conrt  of  Chan- 
ceiy,  to  make  binding  settlements 
gf  their  real  and  personal  estate  on 
marriage." 

(a)  Simson  t.  Jones,  and  Held 
T.  Moore,  vH  sup.    And  compare 


JBarl  of  JBuekinyham  r,  Jhwy, 
2  Ed.  60.  Bnt  where  a  ward  is 
married  without  the  approbation  of 
the  Conrtv  not  only  wiU  the  hnsbond 
be  compelled  to  make  a  proper 
settlement,  bat  the  conrt  will  tie  up 
the  property  of  the  ward.  This 
jurisdiction,  bj  the  exercise  of  which 
the  capital  is  sequestered  in  favour 
of  unborn  childnsn,  and  the  owner  is 
deprived  of  the  power  of  giving  even 
a  life-interest  to  her  husband,  is 
pronounced  bj  Mr.  Hajes  to  be 
"arbitrary,  unjust,  and  impolitic." 
Conveyancing,  voL  1^  p.  560,  5th 
edit. 
(fi)  Supra,  p.  19. 
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GboMB  in  action 
of  ffmft^f  Inlaiit. 


husband  in  virtue  of  the  maxriage,  but  survive  to  her, 
unless  disposed  of  by  the  adult  husband  in  his  life-time« 
If  the  agreement  in  such  a  case  were  to  be  considered 
solely  as  the  husband's^  one  would  say  it  ought  not  to  bind 
the  wife.  Yet  in  one  case  {c)  Sir  John  Leach  decided 
the  contrary;  for  he  held  that  although  the  agreement 
was  the  agreement  of  the  husband  alone^  it  nevertheless 
excluded  the  infimt  wife's  right  by  surviyorship  to  her 
chattels  real. 

So  if  the  in&nt  wife's  property  consist  of  choses  in 
action,  which  by  law  do  not  pass  absolutely  to  the  hus- 
band by  virtue  of  the  marriage,  but  remain  in  her  un-> 
divested,  unless  reduced  into  possession  by  the  husband ; 
the  agreement,  in  like  manner,  if  considered  solely  as  the 
husband's,  ought  not  to  prejudice  the  wife.  But  in  the 
case  just  referred  to.  Sir  John  Leach  ruled  that  the 
agreement  was  nothing  more  than  the  husband's  agree- 
ment; but  yet,  so  holding,  he  also  decided  that  it  would 
bar  the  in&nt  wife's  claim  by  survivorship  to  her  choses  in 
action. 

Now,  to  an  unlearned  mind  it  is  difficult  to  comprehend 
upon  what  principle  of  law  or  justice  the  solitary  act  of 
the  husband  should  have  the  effect  of  destroying  the  legal 
right  of  the  wife,  and  that  wife  a  minor  ((/). 


(e)  TroUope  t.  Linton^  1  Sim.  & 
Stii.  486. 

((f)  In  manTing  an  infant  the 
husband  acqaires  the  same  rights 
as  if  she  were  adult  He  acquires 
the  right  of  reducing  her  choses  in 
action  into  possession.  He  acquires 
the  right  of  alienating  her  chattels 
real  in  his  lifetime.  But  if  he  exer- 
cise neither  of  these  rights,  the  choses 
in  action  and  the  chattels  real  will 
surriye  to  the  wife;  and  this  equally 
whether  she  be  an  adult  or  a  minor. 


A  settlement,  or  agreement  for  a 
settlement,  may  indeed  bar  the  wife's 
right  by  surTivorship.  But  this,  it 
is  apprehended,  can  only  be  in  con- 
sequence of  her  own  agreement;  and 
she  cannot  agree  if  she  be  under  age. 
It  may  be  said,  however,  that  the 
wife's  right  by  survivorship  is  ex- 
cluded when  her  choses  in  action  and 
chattels  real  are  dealt  with  in  con- 
formity to  a  settlement  made  by  the 
husband.  If  the  husband  can  so  deal 
with  them;  if  he  can  reduce  the 
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The  propositions,  however,  respecting  an  infant  wife's  female 
chattels  real  and  choses  in  action,  are  both  advanced  by  maleYdult. 
Sir  John  Leach  as  self-evident  in  Trollope  v.  Linton*  TnUopey,  Linton. 
His  Honour,  according  to  the  Report,  neither  reasons  nor 
cites  an  authority,  but  lays  it  down  that  ^^  as  to  the  lease- 
hold estates,  they  were  bound  by  the  uses  of  the  articles ; 
because,  as  to  the  personal  estate,  they  were  the  articles  of 
the  husband  and  not  of  the  wife ;  and  in  this  respect  there 
was  no  difference  between  the  personal  estate  of  the  wife 
absolutely  vested  in  possession  in  the  husband,  and  choses 
in  action  and  chattels  real  which  might  survive  to  the 
wife."  The  marginal  note,  too,  of  this  case  is  as  follows : 
"  Articles  of  settlement  of  the  chattels  real  of  an  infant 
on  her  marriage  will  bind  her  and  her  husband;  and 
though  no  settlement  be  made  pursuant  to  the  articles,  the 
wife  is  not  entitled  to  any  interest  by  survivorship." 

Now,  of  this  determination  it  may,  perhaps,  be  not 
immaterial  to  say  that  it  was  delivered  three  years  anterior 
to  Purdew  v.  Jackson  («),  already  so  often  referred  to. 

What  effect  that  much-debated  judgment  may  have 
had  on  the  mind  of  Sir  John  Leach,  it  is  hard  to  say. 
But  in  1831  (five  years  after  the  decision  of  Purdew  v. 
Jackson)  his  Honour  had  occasion,  in  Simson  v.  Jones  (f),  ainuw  r.  Jonea. 
to  reconsider  the  subject  of  which  we  are  now  treating,  and 
his  expressions  of  opinion  evince  a  remarkable  degree  of 
caution,  when  we  come  to  contrast  them  with  those  which 
the  same  learned  judge  employed  in  Trollope  v.  Linton  ; 


wife's  choees  in  action  into  his  awn 
posiestion,  and  dispose  absolntelj  of 
her  chattels  real,  even  though  rever- 
sionary, and  abstains  from  doing  so 
on  the  faith  of  and  in  conf ormit j  to 
a  settlement,  it  would  be  a  fraud  on 
him  not  to  give  effect  to  that  settle- 
ment.    Perhaps   these   and  other 

H.W. 


similar  considerations  are  not  suffi- 
ciently adverted  to  in  the  text,  but 
it  is  submitted  that  the  report  of 
Trollope  v.  Linton  does  not  sug- 
gest that  they  formed  the  ground- 
work of  Sir  John  Leach's  decision. 

(0  See  Table  of  Cases. 

(/)  2  Russ.  &  Myl.  865. 

S 


258 


ANTE-NUPTIAL  AGREEMENTS. 


FEMALE 

INFANT  AND 

MALE  ADULT. 


Wife's  penernl 
peraonulty  held 
bound. 


ChoBes  In  action 
not  toiind  if  not 
reduced  into  pos- 
session during 
coverture. 


Keal  estate  of  fe- 
male infant. 


for  in  Simson  v.  JoTies  he  said,  "  The  general  personal 
estate  of  a  female  infant  is  bound  by  a  settlement  made  on 
her  marriage,  because  such  personal  estate  becomes  by  the 
marriage  the  absolute  property  of  the  husband,  and  the 
settlement  is,  in  effect,  his  settlement,  and  not  hers." 
And  in  Campbell  v.  Ingilhy  {g)  the  in&nt  wife's  per- 
sonalty was  held  bound ;  but  in  that  case  she  had  con- 
cealed the  fact  of  her  in&ncy .  Similarly,  it  has  been  held 
that  when  there  was  a  covenant  in  marriage  articles  to 
settle  the  infant  wife's  after-acquired  real  and  personal 
estate  with  her  consent,  her  personalty  at  any  rate  was 
bound  whether  she  consented  or  not  (A).  The  reasoning 
in  Simson  v.  Jones  does  not  apply  to  the  wife's  chattels 
real,  or  choses  in  action ;  and  it  is  at  any  rate  now  the  law 
that  her  right  to  her  choses  in  action  by  survivorship  is  not 
excluded  where  they  have  not  been  reduced  into  possession 
during  the  coverture  (i).  The  settlement,  in  short,  though 
undoubtedly  binding  on  the  adult  husband,  will  not  affect 
the  infant  wife,  unless  after  attaining  full  age  she  confirm 
it  (Jk).  And  where  on  the  marriage  of  a  female  infant  the 
husband  covenanted  that  when  his  wife  should  attain 
twenty-one  he  would  concur  with  her  in  settling  property 
to  which  she  would  become  entitled  for  her  separate  use, 
and  on  coming  of  age  she  refused  to  join  in  making  such 
settlement:  it  was  held  by  V.-C.  Kindersley  that  the  settle- 
ment was  inoperative  as  against  her  (/). 

Let  us  next  suppose   that  the  infant  wife's  property 


{g)  21  Bear.  567. 

(h)  18  Beav.  309. 

(i)  Jlawlint  t.  BirJteity  25  L.  J., 
Ch.  887;  Boston  r.  Boston,  16  Sim. 
652;  Le  Vasseur  v.  Scratton,  14 
Sim.  116;  Mlison  r.  Blwin,  13 
Sim.  309;  Cunning Juim  v.  Antro- 
hns,  16  Sim.  436. 


(k)  Williams  r.  Williams,  1  Bro. 
C.  C.  152;  Ashton  y.  ATJDoftgal,  5 
Beav.  56;  Ellison  t.  Blwin,  ubi 
supra;  Davies  t.  Davies,  L.  R.,  9 
Eq.  468. 

(0  In  re  Waring,  21  L.  J.,  Ch. 
784. 
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consists  of  landj  which,  by  law,  can  never  become  the       female 
absolute  property  of  the  husband.     In  such  a  case  it  has    male  adult. 
been  long  settled  that  the  agreement  neither  binds  the 
wife  nor  her  heir  (m);  but  where  the  articles  contained  a  i«iant  wife  not 

^      '  ^  bound. 

covenant  by  the  husband  to  settle  the  infant  wife's  interest 
in  real  and  personal  estate,  and  she  died  without  having 
confirmed  them  leaving  her  husband  surviving  and  an  only 
child  her  heiress-at-law,  it  was  held  that  the  heiress-at-law 
was  put  to  her  election  whether  she  would  take  under  or 
against  the  articles  (n). 

It  will,  however,  bind  her  adult  husband;  who,  accord-  AdnithoBband 

,  ,  ,  bound. 

ingly,  will  not  be  allowed  to  aid  the  wife  in  any  attempt  to 
defeat  the  uses  of  the  articles.  Thus,  as  a  married  woman, 
she  cannot,  even  after  attaining  majority,  dispose  of  her 
estate  without  her  husband's  concurrence.  And  he  cannot 
concur,  because  the  articles  prevent  him  from  doing  so  (o). 
This,  therefore,  is  but  another  example  of  an  agreement 
binding  on  the  adult  husband,  but  not  binding  on  the 
infant  wife;  for  the  restraint  upon  her  arises  not  from  the 
articles,  but  from  her  coverture. 

However,  upon  the  principle  of  election,  the  settlement  ca«M  of  election. 
may  become  obligatory  on  the  wife,  or  her  heirs,  accepting 
benefits  under  it  (  p). 

In   Sims  on  v.  Jones  (q)  it  was  decided  that  on  the  Pensonai  property 


(w)  Pearson  r.  Pearson,  and 
May  V.  Hook,  1  Bro.  C.  C.  118,  n.; 
Ihirn/ord  t.  Zane,  1  Bro.  C.  C. 
106;  CUntghr,  Clovffh,  3  Wooddes. 
453,  n.;  Milner  v.  Lord  Harewood, 
18  Vea.  269 ;  Pimm  v.  Insall,  7 
Hare,  193,  and  1  M.  &  G.  449. 

(»)  Branm  t.  Brown,  L.  R.,  2 
Eq.  481 ;  and  see  also  Willoughby 
V.  Middleton,  2  J.  &  H.  844. 

(p)  Diirnford  v.  Lane,  1  Bro. 
C.   C.  106;   ^a?  parte  Blake,  16 


Bear.  461 ;  and  see  SJiarpe  v.  Foy, 
L.  R.,  4  Ch.  35,  where,  howeyer,  the 
fraud  of  the  wife  prevented  the  set- 
tlement heing  set  np  as  against  a 
subsequent  mortgage  of  the  wife's 
real  estate. 

{p)  18  Ves.  276;  1  Bro.C.  C.  3; 
3  Atk.  613;  Barrow  v.  Barrow,  4 
K.  &  J.  409;  Brown  r.  Brown,  uhi 
svpra  ;  Willovyhby  t.  Middleton, 
2  J.  &  H.  344. 

(q)  2  Russ.  &  Myl.  365. 
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FEMALE 
INFANT  AND 


given  to  aejMurmte 
use  of  feniAle  IQ'- 
fftat. 


marriage  of  a  female  ward  of  Courts  entitled  to  lease- 
MALE  ADULT,  holds  for  ket  separate  use,  the  Court  had  no  power  to 
order  a  settlement  giring  the  trustees  a  power  of  sale 
over  the  property.  Sir  John  Leach^  in  so  deciding^ 
said: — 

"  It  is  now  established  that  the  real  estate  of  a  female  infant  is  not 
bound  hj  the  settlement  at  her  marriage,  because  her  real  estate 
does  not  by  the  marriage  become  the  absolute  property  of  her  hus- 
band, although  by  the  marriage  he  takes  a  limited  interest  in  it. 
The  leasehold  estate  in  question  being  given  to  the  separate  use  of 
the  wife,  the  husband  takes  no  interest  in  it ;  and  if  the  power  of 
sale  is  well  created,  it  is  by  the  act  of  the  infant.  It  has  been  argued 
that  the  settlement  was  made  after  a  reference  to  the  Master,  and 
with  the  approbation  of  the  Court.  But  this  Court  has  no  authority 
to  give  an  infant  a  power  of  alienation,  even  for  its  own  benefit"  (r). 


Aahionr, 
JTDmigaU 


Ashton  V.  M'Douffal(s)y  decided  by  Lord  Langdale^  is 
instructive  as  showing  under  what  state  of  circumstances 
the  Court  will  infer  a  confirmation  of  a  marriage  settle- 
ment bj  a  female  infant;  and  still  more  so^  as  showing 
how  far  she  may  rely  on  the  protection  of  such  a  settle- 
ment  in  the  eyent  of  her  marrying  a«ain.  The  case  was 
as  follows: — On  the  marriage  of  a  female  infant^  her 
reverfdonaiy  interest  in  choses  in  action  was  settled  by 
authority  of  the  Court  to  her  separate  use  for  life,  with 
remainder  to  her  children.  She  became  a  widow,  married 
again,  became  a  second  time  a  widow,  and  married  a  third 
time ;  but  no  settlement  was  made  either  on  the  second  or 
on  the  third  marriage.  Part  of  the  reversionary  interests 
fell   into    possession  during    the    first    coverture;    part 


(r)  Hastings  v.  Orde,  11  Sim. 
205.  In  this  case  the  marriage  was 
dissolTed  by  act  of  Parliamenti  and 
there  was  no  issue.  The  nuptial 
tie,  therefore,  being  put  an  end  to, 
the  Yice-Chaneellor  held  that  the 
lady  was  not  bound  by  a  settlement 
made  under  the   sanction  of  the 


Court  of  which  she  was  a  ward. 
His  Honour  does  not  appear  to  hare 
gone  on  the  circumstance  of  her 
having  been  an  infant  at  the  time 
of  the  marriage.  See  also  Le  Vd$' 
»eur  Y.  Scratton,  14  Sim.  116. 
(«)  6  Beav.  56. 
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during  the  second ;    and  both  were  transferred  to  the  ^^^^  inpant 

°  AND  FEMALE 

trustees.     Lord  Langdale  held^  ^rst,  that  although  the       adult. 

settlement  was  not  binding  as  against  the  wife  surviving^ 

still  she  mighty  while  discovert,  have  adopted  it.    Secondly y  continnAtion  by  « 

that  not  having  called  for  a  transfer  of  the  fund,  she 

must  be  deemed  to  have  adopted  the  settlement,  as  it  was 

for  her  benefit  to  do  so.     Thirdly,  that  she  must  be  Effect  <m  her  wb- 

■^  Mquent  murlage. 

deemed  to  have  relied  on  the  protection  of  the  settlement 
when  she  married  her  second  husband,  and  that  he  conse- 
quently was  bound  by  it.  Fourthly^  that  the  third 
husband,  who  had  notice  of  the  settlement  previous  to  his 
marriage,  and  had  for  some  time  after  acquiesced  in  it, 
was  also  bound,  and  so  took  no  interest  in  the  settled 
property ;  and  Fifthly y  that  the  arrears  due  at  the  time  of 
the  third  marriage  belonged  to  the  wife,  as  her  separate 
estate. 

A  female  infant  who  has  no  property  of  her  own  to  remaie  infant 

*      *        •'  may  contract  tor 

settle  may  contract  for  the  preparation  of  a  settlement,  ISSm!^^ 
which  is  in  such  a  case  considered  a  necessary;  and  is 
liable  to  pay  for  the  costs  of  it;  but  it  seems  doubtful 
whether  its  provisions  would  bind  her(^). 

A  female  in&nt  may  be  barred  of  dower  by  a  jointure  J^i^^^j^l? 
made  by  a  settlement  before  marriage  (m)  ;  but  such  pro-  ^^^^' 
vision  for  her  must  not  be  precarious  (x).  The  old  law, 
however,  on  this  point  has  become  unimportant  since  the 
3  &  4  Will.  4,  c.  105.,  by  which  women  (including  infants) 
married  after  the  1st  January,  1834,  may  be  barred  of 
dower,  as  mentioned  in  the  act. 

Thus  much  where  the  in£tnt  is  a  female,  and  the  adult  g^  <>'»»>•  »«>- 
a  male.     Let  us  next  consider  the  case  where  the  infant 
is  a  male,  and  the  adult  a  female. 

(t)  Helps  V.  Clayton^  10  Jnr.,  Bro.  C.  C.  600;  and  see  Corhet  v. 

N.  S.  1184;  6  New  Kep.  191.  Corbet,  1  S.  &  Str.  612;   8,  C,  5 

(w)  Drury  t.  Drury,  2  Ed.  39.  Hnaa.  267. 
(a?)  Carruthers  v.  Carrvther$,  4 
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MALE  INFANT        Now,  thcrc  18  HO  doubt  that  a  male  Infant  has  the  same 

ADtjLT.       privilege  as  a  female  (y);  but  some  of  the  older  cases  (:?) 

have  been  thought  to  warrant  the  inference  that  a  male 

infant  may  be  bound  where  a  female  would  not.     And 

the  distinction  appeared  rather  to  be  countenanced  by 

aiocombe  V.  Qiubb,  Slocombc  V.  Glubb  (a),  before  Lord  Thurlow,  where  it  was 

held  that  a  male  in&nt  marrying  an  adult  female^  is 

bound  by  her  covenant  when  he  comes  of  age.     But  the 

Court  seems  to  have  gone  much  on  the  &imess  of  the 

transaction,  and  on  the  circumstance  of  its  being  beneficial 

to  the  infant.     His  Lordship  said :  — 

"  If  a  woman  before  marriage  conveys  her  property,  and  agrees  to 
settle  her  general  expectations  when  they  fall  in,  and  this  be  done 
without  any  fraud  upon  the  intended  husband,  such  an  agreement 
must  be  executed ;  and  the  husband,  when  of  age,  must  answer  her 
conti'act.  I  think,  therefore,  that  in  this  case  it  is  not  necessary  to 
discuss  the  other  question,  how  far  the  infant  husband  could  be  bound 
by  his  own  contract:  for  I  go  upon  the  covenant  of  the  wife,  who 
was  adult.  And  the  husband's  covenant  operates  no  more  than  to 
show  his  concurrence,  and  to  take  away  every  imputation  of  fraud 
from  the  transaction." 

Neuony,  Stacker,       Howcvcr,  in  NeUon  v.  Stacker  {b)y  where  a  male  infant 

of  the  age  of  seventeen,  previous  to  his  marriage  with  a 
woman  possessed  of  personal  property,  executed  a  settle- 
ment by  which  he  covenanted  to  pay  1,000/.  to  the  trustee, 
and  before  executing  it,  being  asked  by  the  solicitor  of  the 
intended  wife  whether  he  was  of  age,  said  he  believed  he 
was,  but  the  intended  wife  knew  that  he  was  not ;  and 
after  the  marriage  he  received  the  wife's  personal  estate, 
and  after  her  death  refused  to  pay  the  1,000/. :  it  was  held 
by  the  Lords  Justices  (Knight  Bruce  and  Turner),  re- 

(i/)  Carrnthers  v.  CamUkcrs,  4  Lytton,  4  Bro.  C.  C.  441. 
Bro.  C.  C.  510j  Simson  y.  JoneSy  2  (a)  2  Bro.  C.  C.  551. 

Rubs.  &  Myl.  365.  lb)  4  Be  G.  &  J.  458;  and  see 

(z)  Strickland  v.  Crokker,  2  Ch.  as  to  the  case  of  Slocombe  v.  Glubb, 

Ca.  211.    See  also  Warburton  t.  svpra,  p.  39. 
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versing  the  decision  of  the  Court  below,  that  as  the  wife  male  infant 

AND  FKMALIS 

was  not  misled  by  the  misrepresentations  the  settlement  adult. 
was  not  binding  upon  the  husband  when  he  came  of  age. 
The  latter  authorities  to  which  we  have  adverted  make 
no  distinction  between  the  case  of  a  male  and  that  of  a 
female  infant.  The  contracts  of  both  (be  the  subject-matter 
what  it  may)  are  infirm.  And  if  an  infant  cannot  bind 
himself,  how  can  his  intended  wife  bind  him  ?  The  judicial 
reasoning  in  Slocombe  v.  Glubb  is  not  easily  referable  to 
any  general  principle.  It  does  not  turn  on  the  common 
law  doctrine,  whereby  the  husband,  as  we  have  seen  (c),  is 
construed  to  adopt  the  wife  and  her  circumstances  to- 
gether, and  is  consequently  bound  by  all  her  liabilities. 
That  doctrine  applies  to  an  infant  as  well  as  to  an  adult ; 
although  Mr.  Fonblanque,  in  his  notes  to  the  '^  Treatise 
on  Equity"  (£?),  does  indeed  suggest  that  an  infant  is  not 
liable  for  his  wife's  debts  contracted  before  the  marriage ; 
a  proposition  in  support  of  which  he  cites  a  loose  dictum 
by  C.  J.  Pratt  («).  But,  as  well  observed  by  Mr. 
Shapter  (y ),  "  while  the  law  allows  an  infant  to  enter  into 
marriage,  it  withholds  none  of  its  beneficial  results ;  an  in- 
fant husband  is  possessed  of  the  same  control  over  his  wife 
as  a  husband  of  full  age ;  has  the  same  right  to  her  pro- 
perty, and  enjoys  all  the  same  advantages.  Why,  there- 
fore, should  he  not  be  subject  to  the  same  duties  and  lia- 
bilities?" The  question  is  set  at  rest  by  Paris  v.  Stroud{g)^ 
where  the  Court  held,  that  "  if  an  infant  marries  a  woman 
of  full  age,  he  is  liable  for  her  debts."  But  now  by  33  & 
34  Vict.  c.  93,  s.  12,  a  husband  shall  not  by  reason  of  any 
marriage   which   shall  take   place  after  the  9th  day  of 

(c)  See  mpra,  p.  38.  (/)  See  his  able  article  on  this 

Id)  VoL  1,  p.  73.  point,  Law  Mag.,  vol.  8,  p.  180. 

(tf)  Turner   v.    Trisby,  1   Stra.  {g)  1  Barnes,  95. 

168. 
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MALE  INFANT  Aiigust,  1870  (whcii  the  act  came  into  operation),  be 
ADULT.  liable  for  the  debts  of  his  wife*  contracted  before  marriage, 
but  the  wife  shall  be  liable  to  be  sued  for,  and  any  pro- 
perty belonging  to  her  for  her  separate  use  shall  be  liable 
to  satisfy,  such  debts  as  if  she  had  continued  uDimarried. 
To  revert,  however,  to  Slocombe  v.  Glubby  it  is  submitted 
that  it  did  not  proceed  upon  that  doctrine  of  marital  re- 
sponsibility which  charges  the  husband  with  the  wife's 
•  obligations.     For  such  obligations,  in  order  to  a£fect  the 

husband,  must  have  attached  before  the  marriage; 
whereas  the  wife's  covenant  in  Slocombe  v.  Glubb  did  not 
become  effective  till  after  the  marriage.  The  rule  of 
marital  responsibility,  therefore,  had  no  application,  and 
was  not  once  cited,  either  by  the  counsel  who  argued  the 
case,  or  by  the  judge  who  decided  it  (A).     It  is  now  clear 


(A)  A  woman  of  fall  age  coye- 
nants  that  Blackacre,  of  which  she 
is  seised,  shall  be  settled  in  a  given 
wajr.  The  woman  then  marries  an 
infant;  he  becomes  seised  in  her 
right;  but  his  seisin  mast  be,  as 
hers  was,  sabject  to  the  obligation 
of  her  covenant;  unless  he  can  get 
rid  of  the  obligation  by  alleging 
want  of  notice,  or  that  the  covenant 
was  a  fraad  on  the  marital  right. 
In  the  case  here  supposed,  the  cove- 
nant is  collateral.  It  is  independent 
of  the  marriage.  It  binds  the  land 
immediately,  and  it  binds  the  infant 
husband  upon  the  principle  that 
(whether  infant  or  adult)  he  can 
only  take  his  marital  interest  in  his 
wife's  estate  sabject  to  all  pre-exist- 
ing substantive  incumbrances.  But 
it  is  submitted  that  Slocombe  v. 
Glubb  was  not  of  this  complexioD. 
For  there,  by  indentures  of  settle- 
ment made  in  contemplation  of  the 
marriage,   the   intended   wife,   an 


adult,  conveyed  certain  real  estates 
to  trustees  in  trust  for  herself  for 
life,  to  her  separate  use;  remainder 
to  the  intended  husband,  an  infant, 
for  life;  remainder  to  trustees  to 
preserve ;  remainder  to  children,  &c : 
and  the  intended  husband  and  in- 
tended wife  also  covenanted  with 
the  trustees  to  convey  any  other  pro- 
perty to  which  she  might  beoorne 
entitled  during  the  coverture  to  the 
uses  of  the  settlement;  and  also  that 
she  should  suffer  a  common  reco- 
very of  a  moiety  of  the  manor  of  V. 
whereof  she  was  tenant  in  tail, 
within  one  month  after  her  intended 
husband  should  attain  the  age  of 
twenty-one,  to  the  uses  of  the  set- 
tlement. The  marriage  was  solem- 
nized; the  husband  attained  mar 
jority;  and  thereupon  a  bill  was 
filed  by  the  trustees  against  the  hus- 
band and  wife  to  compel  them  to 
suffer  a  common  recovery  of  the 
manor,  and  to  settle  certain  estates 
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that  such  in&nts  are  not  bound  by  settlements  either  male  infant 
of  their  real  or  personal  estate  (t) ;  and  **  it  is  evident  that       adult. 
the  principle  on  which  the  validity  of  marriage  settle-  Male  infants  not 
ments  of  the  personal  property  of  female  infants  appears  to  menuof  naior 

,  .  .  penoual  ««tat«. 

rest,  namely,  that  the  marriage  vests  a  wife's  personalty 
in  her  husband,  or  at  least  places  it  under  his  control,  does 
not  apply  to  similar  settlements  of  the  personal  property 
of  such  in&nts"  (A). 

Previously  to  the  passing  of  the  18  &  19  Vict.  c.  43, 
the  Court  declined  to  sanction  the  marriage  of  an  infant 
ward,  as  he  could  not  by  reason  of  in&ncy  make  a  binding 
settlement  of  his  real  estate  (^. 

If  the  infant  is  a  ward  of  Court  the  sanction  of  the  settiOTxents where 

infiuits  are  wards 

Court  must  be  obtained  to  its  marriage,  and  such  sanction  ®*  ^^<**^ 
will   not   be  granted    unless   it  appears   both  that  the 
marriage  is  suitable  and  that  the  proposed  settlement  is 
proper  (wi). 


(to  which  the  wife  had  become  en- 
titled since  the  marriage)  to  the 
uses  of  the  settlement.  The  hus- 
band, by  his  answer,  insisted  that, 
being  a  minor  at  the  time  of  exe- 
cuting the  settlement,  he  was  not 
bonnd  thereby;  but  Lord  Thnrlow 
decreed  the  contrary,  on  the  grounds 
stated  in  the  text.  Now  in  Dum- 
ford  V.  Lane,  1  Bro.  C.  C.  106,  his 
Lordship,  speaking  of  the  case  of  a 
f em-ale  infant,  said,  "I  think  she  is 
not  bound  unless  she  has  availed 
herself  of  the  settiement  of  her  hus- 
band." The  rules  are  the  same  in 
the  case  of  male  and  female  infants. 
Why  then,  it  may  be  asked,  did  not 
Lord  Thurlow  say,  in  Slooombe  t. 
Glubb,  "I  think  he  is  not  bound 
unless  he  has  availed  himself  of  the 
settlement  of  his  wife?*'  Suppose 
an  adult  wife  to  stipulate  by  articles 


with  her  intended  husband,  an  in- 
fant, and  suppose  him  to  agree  that 
her  estate  shall  be  settled  to  her 
separate  use ;  will  a  Court  of  Equity, 
after  the  marriage,  and  after  the 
husband  comes  of  age,  compel  a 
specific  performance  against  him? 
It  is  apprehended  that  it  will  not; 
for  where  the  husband  is  a  minor  no 
contract  between  him  and  his  wife 
can  have  the  effect  of  abridging  or 
controlling  the  dominion  which  the 
law  gives  him  over  her  estate. 

(i)  DerhUhvre  v.  Home,  6  De  G. 
&  Sm.  702. 

(Jt)  Peacheyon  Settlements,  p.  43. 

(t)  Honyrcood  v.  Honywood,  20 
Beav.  451. 

(m)  For  mode  of  application  and 
proceedings  thereon,  see  Dan.  Ch. 
Pr.,  5th  ed.,  vol.  2,  pp.  1206-1211. 
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MALE  INFANT       WhcFe  thc  waTcl  married  immediately  after  attainisc^ 

AND  FEMALE  ,  "^  ,  "^ 

ADULT.        twenty-one,  and  the  fund  in  Court  was   small,  it  was 
directed  to  be  paid  out  to  her  and  was  not  settled  (n). 

Where  a  female  ward  marries  without  the  sanction  of 
the  Court  the  husband  is  excluded  &om  all  interest  under 
the  settlement  (o). 

The  powers  of  the  Court  over  the  property  of  the  ward 
will  continue  after  she  has  attained  twenty-one  (p). 
Where  the  real  and  personal  estate  of  an  infant  ward  were 
settled  on  her  marriage,  and  she  died  after  attaining 
twenty-one,  but  without  having  confirmed  the  settlement^ 
it  was  held  that  her  yoimger  sister,  her  heiress-at-law, 
could  not  withdraw  the  realty  without  compensating  the 
husband  for  the  interest  in  the  realty  he  would  have  taken 
had  the  ward  confirmed  the  settlement  (^). 
Operation  of  18  &       Bv  the  lufeuts  Settlement  Act,  18  &  19  Vict.  c.  43, 

19  Vict.  c.  48.  "^  '  ' 

extended  to  Ireland  by  the  23  &  24  Vict.  c.  83,  it  has 
been  enacted  that  from  and  afler  the  passing  of  the  act 
(sect.  1) — 

"  It  shall  be  lawful  for  every  infant  in  contemplation  of  his  or  her 
marriage,  with  the  sanction  of  the  Court  of  Chancery,  to  make  a  valid 
and  binding  settlement  or  contract  for  a  settlement  of  all  or  any  part 
of  his  or  her  property  or  property  over  which  he  or  she  has  any 
power  of  appointment  whether  real  or  personal,  and  whether  in  pos- 
session, reversion,  remainder,  or  expectancy;  and  every  conveyance, 
appointment  and  assignment  of  such  real  or  personal  estate,  or  con- 
tract to  make  a  conveyance,  appointment  or  assignment  thereof,  exe- 
cuted by  such  infant,  with  the  approbation  of  the  said  Court,  for  the 
purpose  of  giving  effect  to  such  settlement  shall  be  as  valid  and 

(n)  White  V.  fferrick,  L.  R.,  4  settle  her  real  estate,  see  Slackie  v. 

Ch.  845.  Clark,  15  Beav.  595. 

{o)  Kent   T.  Burgess,  11   Sim.  (q)  Savill  y.  Savill,  2  CoU.  721 1 

361;  Wade  v.  ffopkinson,  19  Beav.  and  for  further  observations  on  the 

613.  subject  of  wards  of  Court  and  their 

(p)  Carr  v.  Carr,  15  Beav.  225;  settlements,  see  notes  to  Eyre  v. 

and  as  to  the  binding  effect  on  a  Countess  of  Shaftesbury,  Wh.  & 

ward  after  she  had  attained  twenty-  Tn.  L.  C,  vol.  2,  p.  588  ei  seq.,  and 

one  and  her  husband  of  an  order  to  Seton  on  Deer.,  vol.  2,  p.  722  et 

seq. 
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effectual  as  if  the  person  executing  the  same  were  of  the  full  age  of  male  infant 

twenty -one  years:   Provided  always  that  this  enactment  shall  not  ^^^  female 

extend  to  powers  of  which  it  is  expressly  declared  that  they  shall  ' 


not  be  executed  by  an  infant." 

By  sect.  2  it  is  provided — 

"  That  in  case  any  appointment  under  a  power  of  appointment  or 
any  disentailing  assurance  shall  have  been  executed  by  any  infant 
tenant  in  tail  under  the  provisions  of  this  act,  and  such  infant  shall 
afterwards  die  under  age,  such  appointment  or  disentailing  assurance 
ahall  thereupon  become  absolutely  void.'* 

And  by  sect.  4  it  is  provided — 

^  That  nothing  in  this  act  contained  shall  apply  to  any  such  infant 
under  the  age  of  twenty  years,  or  to  any  female  infant  under  the  age 
of  seventeen  years.** 

By  sect.  3  the  sanction  of  the  Court  may  be  given  upon 
a  petition  presented  either  by  the  infimt  or  his  or  her 
guardian. 

It  has  been  decided  that  a  petition  under  this  act  does 
not  constitute  the  applicant  a  ward  of  Courts  and  that 
therefore  the  only  duty  imposed  on  the  Court  is  to  look  to 
the  propriety  of  the  proposed  settlement^  but  not  to  in- 
quire as  to  the  fitness  of  the  intended  marriage^  although 
the  former  inquiry  might  sometimes  involve  the  latter  (r). 

By  Judges'  Reg.,  8th  August,  1857,  r.  20,  evidence 
must  be  produced  to  show — (1)  the  infant's  age;  (2)  if 
there  is  any  parent  or  guardian ;  (3)  if  none,  what  near 
relatives,  and  with  whom  or  under  whose  care  the  infant 
is;  (4)  infant's  parents'  rank  and  position;  (5)  in&nt's 
fortune  and  property;  (6)  the  age,  rank  and  position  of 
the  other  party;  (7)  his  property,  fortune  and  income; 
(8)  the  fitness  and  consent  to  act  of  the  trustees  («). 

In   Re    Yates  {t)y   where   the   in&nt    was  a  ward  of  Pmcuce  under  the 

BCt. 

Court  and  entitled  to  a  reversionary  interest,  two  peti- 

(r)  In  re  Daltan,  6  De  G..  M.  &  (s)  Seton  on  Deer.,  vol.  2,  p.  724. 

G.  201;     hut    see  lie   Catherine  (<)  7  W.  R.  711. 

Strong,  26  L.  J.,  Chan.  G4. 
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MALE  INFANT  tioiis  Were  presented^  one  for  a  reference  to  chambers  to 

ADULT.       approve  of  the  settlement,  and  the  second  entitled  in  the 

matter  of  the  act  (18  &  19  Vict.  c.  43)  and  in  the  suit  to 

sanction  her  execution  of  the  settlement  when  so  approved 

of. 

But  in  Re  Olive  (u),  where  a  petition  had  been  pre- 
sented under  the  act,  and  the  female  in&nt's  fortune  was 
large,  V.-C.  Kindersley  referred  the  whole  matter  to 
chambers;  and  this  is  the  present  practice,  one  petition 
only  being  necessary  (t;).  A  petition  is  necessary  although 
a  suit  has  been  aheady  instituted  (x), 

poet-nuptiai  It  has  bccu  held  that  the  Court  may  under  this  act 

settlement  inaj  be  ,  .-ii  o  -a  i         »  ^    • 

■ancupned.  sauctiou  a  post-nuptial  settlement  of  a  ward  made  with  its 

approval  (y ) ;  but  if  an  in&nt,  not  being  a  ward  of  Court, 
marries  after  the  age  at  which  she  is  competent  to  con- 
tract marriage,  the  Court  has  no  jurisdiction  under  this 
act  to  settle  her  property  (jt).  Where  an  in&nt  for  whom 
an  order  for  maintenance  had  been  made,  married  without 
a  settlement,  the  Court  varied  a  post-nuptial  settlement  so 
as  to  insert  a  covenant  to  settle  her  future  property  in 
accordance  with  a  previous  draft  settlement  (a). 

caseofhiuband'k       If  a  female  infant  and  her  adult  husband  enter  into 

adultoiy. 

articles  to  settle  a  share  of  personalty  to  which  the  infant 
would  be  entitled  on  attaining  twenty-one,  on  the  usual 
trusts,  with  an  ultimate  trust  for  her  absolutely  if  she 
survive ;  and  no  settlement  is  made  in  pursuance  of  the 

(tt)  11  W.  R.  819.  («)  Bs  Potter,  L.  B.,  7  Eq.  486. 

(r)  Dan.  Ch.  Pr.,  6th  ed.,  vol.  2,  («)  JRe  Hovse't  Trusts,  11  W.B. 

p.  1211;    Seton  on  Deer.,  Yol.  2,  181;  and  see  JRe  Hedge's  Settle- 

p.  274.  ment,  3  K  &  J.  218,  where  it  was 

(w)  Peareth   t.    Marriott,    W.  decided  on  a  petition  nnder  this  act 

Notes  (1866),  p.  48.  that  an  order  for  maintenance  con- 

{y)  Powell  V.  Oakley,  34  Beav.  stitnted  a  yonng  lady  a  ward  of 

575.  Court. 
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AND  PEMALE 
ADULT. 


articles,  and  there  are  no  children  of  the  marriage,  but  a  male  infant 
decree  for  dissolution  of  marriage  has  been  made  on  the 
ground  of  the  husband's  adultery ;  the  wife  is  entitled  to 
have  the  trust  fund  paid  over  to  her  (&). 

(>)  Smift  T.  Wenman,  L.  B.,  10  Eq.  15. 


(     270     ) 


CHAPTER  II. 
MARRIAGE  SETTLEMENTS. 


PURSUANT  TO 

ANTE-NUPTIAL 

ARTICLES. 


Confonnitj  of 
Mttletnent  to 
articles. 


SECTION  I. 

SETTLEMENTS  IN  PURSUANCE  OP  ANTE-NUPTIAL. 

ARTICLES. 


2. 
8. 
4. 


PAOC 

1.  How    iettUmeiU    should 
conform  to  articles      . .  270 

Trevor  r.  Trevor  . .         . .  271 

General  Rule      ..         ..272 

WJtere  both  articles  and 
settlement  are  ante-nup- 
tial          272 

6.   Westy,ErrUsey..         ..  273 

6.  Evidence  of  mistake  must 

be  clear  . .         . .         . .  274 

7.  Articles   construed   with 

reference  to  the  siibject' 
matter 275 

8.  Evidence  admitted  to  show 

that   articles  were   the 
final  conirOrCt    . .         . .  275 

9.  WTiere  the  articles  them- 

selves are  incorrect      . .  275 

10.  Admission  of  parol  evi- 

dence       276 

11.  Where  settlement  decreed 

against  p^irehasers      ..  276 


PAOK 

12.  Where  articles  direct  the 

insertion  in  the  settle- 
ment of  "all  usv-al 
pomerSy^  ^c.      . •         . .   276 

13.  Power  of  selling,  exchang- 

ing, ^c 276 

14.  Power    to    appoint    new 

trustees 276 

15.  Powerto  change  securities  276 

16.  Powers  of  jointuring  and 

charging  ..         ..  277 

17.  New      acts      conferring 

powers    . .         . .         .  •  278 

18.  Practice — Bill  neeessary   278 

19.  Divorce  and  Matrimonial 

Causes  Acts 

20.  Clauses       contemplating 

separation         . .         •  • 

21.  Enforcement  of  marriage 

articles,  though  conside- 
ration on  one  side  fail,  • 

22.  Case  of  wife's  adultery  , . 


278 
278 


279 
279 


Where  the  marriage  has  taken  place  on  the  faith  of 
ante-nuptial  articles,  the  parties  have  a  right  to  insist  on 
the  execution  of  such  articles  by  a  proper  deed  of  settle- 
ment; and  for  this  purpose  a  Court  of  Equity  will,  if 
necessary,  lend  its  assistance  to  compel  a  specific  perform- 
ance.    The  deed  ought,  of  course,  to  conform  with  the 
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articles;   but^  in  saying  this,  we  must  observe  that  a  pdrsuantto 
literal  or  verbal  conformity  is  not  always  meant,  but  a      articles. 
conformity  in  substance  and  intention.     Thus,  where  the 
articles  would,  by  legal  construction,  if  literally  followed, 
give  to  the  husband  an  estate  tail,  equity  will  carry  them 
into  effect  by  limi|ations  in  strict  settlement.    For,  as  Lord 
Chancellor  Macclesfield  said,  in  Trevor  v.  Trevor  {a\ —  Tmory.  7Vw>r. 
'^  Articles  are  only  minutes  or  heads  of  the  agreement  of 
the  parties,  and  ought  to  be  modelled  when  they  come  to 
be  carried  into  execution,  so  as  to  make  them  effectuaV* 
The  husband.  Sir  John  Trevor,  by  the  terms  of  the  articles, 
would  have  had  an  estate  tail  which  he  could  immediately 
bar.     Therefore  his  Lordship  held  that  the  intention  evi- 
dently was  only  to  give  him  an  estate  for  life ;  "  otherwise  the 
settlement  would  be  vain  and  ineffectual;  and  if  a  settle-  « 

ment  were  made  defective  in  any  particular,  it  would  not 
be  final  or  conclusive,  and  a  second  settlement  must  be 
made  till  the  uses  were  well  and  duly  raised." 

According  to  the  report  of  this  case  in  Peere  Williams  (A), 
Lord  Macclesfield  said,  ^^  that  marriage  articles  were  in 
their  nature  executory,  and  ought  to  be  construed  and 
moulded  in  equity  according  to  the  intention  of  the  parties. 
Now  that  intention,  he  held,  was  plain.  And  it  would  be 
a  strange  and  vain  construction  of  the  articles,  if  Sir  John 
should  have  such  an  estate  by  them,  the  limitations  of 
which  the  very  next  day  he  might  by  a  fine  destroy." 
There  would,  in  such  a  case,  be  no  settlement  at  all. 

The  reasoning  of  Lord  Macclesfield  was  not  only  sound 
but  supported  by  precedent  (c) ;  yet  did  the   House  of 

(a)  1  Eq.  Ca.  Abr.  887,  pi.  7.  {p)  The  earliest  case  on  the  point 

See  Journals  of  House  of  Lords,  yoI.  is  that  of  Jane*  v.  LanghtoA^  in 

21,  p.  221,  where    the    judgment  1698, 1  Eq.Ca.  Abr.  392,  pi.  2,  which 

affirming  Lord  Macclesfield's  decree  was  as  follows: — Upon  a  marriage, 

is  set  out.  articles  were  entered  into,  whereby 

{h)  Vol.  1,  p.  631.  it  was  agreed  that  the  wife's  portion 
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Ocoenlnile. 


PURSUANT  TO   Lords  hcsltate  in  adopting  it;  Peere  Williams,  who  was 

ANTB-NUPTIAL        /.  l     •        .1_  •     /•  •  ^l      ^   rr  l 

ARTICLES.  ^^  counsel  in  the  cause,  mforming  us,  that  ^'  an  appeal 
"  was  brought  in  Domo  Procerum,  where  the  matter  was 

greatly  debated  by  the  Lord  Chancellor  and  Lord  Notting- 
ham for  the  decree,  and  Lords  Trevor  and  Harcourt 
against  it;  but  at  length  it  was  affirmed  without  any 
division"  {d).  But  a  post-nuptial  settlement  professing  to 
be  made  in  pursuance  of  articles  before  marriage  will 
not,  when  it  has  been  acted  on  for  a  long  time,  be  reformed 
in  accordance  with  a  mere  recital  of  the  articles  contained 
in  it  where  the  recital  is  the  only  proof  of  the  contract  (e). 

The  general  rule  as  to  reforming  settlements  framed 
upon  ante-nuptial  articles,  is  thus  laid  down  by  Lord 
Chancellor  Talbot  (/) : — *'  Where  articles  are  entered 
into  before  marriage,  and  settlement  made  after  marriage, 
different  from  the  articles,  this  Court  will  set  up  the 
articles  against  the  settlement."  That  is  to  say,  the  Court 
will  order  the  settlement  to  be  reformed.  And  for  this 
purpose  no  other  evidence  is  necessary. 

Where  both  the  articles  and  the  settlement  are  prior 
to  the  marriage,  any  discrepancy  between  them  will  in 
general  be  presumed  to  have  arisen  from  some  change  of 
mutual  intention  while  matters  remained  open ;  and,  con- 
sequently, in  such  a  case,  the  settlement  will  stand.     For, 


Where  botb 
aitidea  and  tettle- 
ment  are  ante- 
nuptial. 


should  be  laid  ont  in  the  pnrchasing 
of  lands,  which  shoald  be  settled  on 
the  husband  and  wife  for  their  lives 
and  the  life  of  the  longest  liver  of 
them,  and  after  to  the  heirs  of  the 
bodj  of  the  wife  bj  the  husband  to 
be  begotten;  yet  the  Master  of  the 
Bolls,  Sir  John  Trevor,  decreed  the 
settlement  to  be  to  the  first  and 
other  sons,  &c.,  so  as  the  husband 
and  wife  might  not  have  power  to 
bar  the  issue. 


(i)  See  also,  Streatfield  t. 
Streatfieldt'FoxT^t,  17i;  2P.Wms. 
366,  n.;  Lambert  v.  Peyton^  8  H. 
L.  Cas.  1;  JRaherts  v.  Kingsley,  1 
Ves.  sen.  288:  for  farther  cases  see 
notes  to  Lord  Olenorehy  v.  Bosville, 
Wh.  &  Tud.  L.  C,  vol.  1,  pp.  2b,  26. 

(^)  Mignon  v.  Parry,  31  Beav. 
211. 

(/)  Legg  v.  Ooldfoire,  Forrest, 
20. 
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as  Lord  Chancellor  Talbot  said  in  Legg  v,  Goldwire  {ubi  pursuant  to 
sup.)y  ^^  Where  both  articles  and  settlement  are  previoujs  articles. 
to  the  marriage,  at  a  time  when  all  parties  are  at  liberty, 
the  settlement  differing  £rom  the  articles  will  be  taken  as 
a  new  agreement  between  them,  and  shall  controul  the 
articles."  And  articles  are  considered  in  a  Court  of 
Equity  as  minutes  only  which  the  settlement  may  explain 
more  at  large  (g\ 

But  suppose  the  settlement  expressly  to  declare  that  it 
is  made  in  terms  of  the  articles^  and  yet  to  differ  from 
them ;  in  such  a  case  the  settlement  will  be  reformed  and 
made  correspondent  with  the  articles.  A  very  remarkable 
instance  of  equitable  interposition  for  this  purpose  occurred 
in  the  well-known  case  of  West  v.  Errissey  (A),  where  a  Wmt^.arHtmif, 
settlement  copying  the  very  words  of  the  articles  was  re- 
formed, although  both  the  articles  and  the  settlement  were 
made  before  the  marriage.  Upon  this  case,  however. 
Lord  Chancellor  Talbot  (t)  remarks,  that  it  does  not 
contradict  the  general  rule,  which  is,  that  where  both  the 
articles  and  the  settlement  are  prior  to  the  marriage,  the 
settlement,  if  differing  from  the  articles,  shall  be  deemed 
a  new  agreement;  but  in  West  v.  Errissey^  **  the  settle- 
ment was  expressly  mentioned  to  be  made  in  pursuance 
and  performance  of  the  said  marriage  articles,  whereby  the 
intention  appeared  to  be  still  the  same  as  it  was  at  the 
making  of  the  articles."  When  the  articles  and  indenture 
of  settlement  bear  date  on  the  same  day,  they  must  be 
considered  as  onci  and  the  same  act,  and  a  different  con- 
struction ought  not  to  be  put  upon  them  (A). 


{g)  Blandford  t.  Marlbarongh,  (i)  Forrest,  20;  see  also,  remarks 

2  Atk.  5421  of  Lord  Chancellor  Longhborongh, 

(A)  2  P.  Wms.  860;  1  Bro.  P.  C.  in  Randall  v.  WillU,  6  Ves.  276. 

226;  and  see  Himor  y.  Honor,  1  P.  (A)  Heneage  y.  Hunlole,  2  Atk. 

Wma.  123.  466. 

H.W.  T 
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PURSUANT  TO       The  Court  will  not  rectify  a  settlement  on  the  ground 
ARTICLES,     of  A  mistake,  unless  the  eyidencej  both  as  to  the  mistake 


Evidence  of  mis- 
take must  be  clear* 


and  as  to  the  real  intention  of  the  parties^  he  perfectly  clear 
and  satisfactory.  Thus,  in  a  late  case  {l)y  on  the  occasion 
of  an  intended  marriage  between  the  only  son  of  an  English 
marquis  and  the  daughter  of  a  Scotch  earl,  the  terms  of 
settlement  were  incorporated  in  **  proposals"  which  were 
approved  of  by  the  respective  fathers  on  behalf  of  their 
children.  The  *'  proposals,"  after  sundry  other  stipula- 
tions, concluded  with  a  proviso  that  the  settlement  should 
contain  ^^  all  usual  and  necessary  clauses."  A  settlement 
was  accordingly  prepared  in  London,  of  which  the  general 
provisions  were  in  conformity  with  the  terms  of  the  pro- 
posals. And  the  marriage  took  place.  Many  years  after- 
wards the  Scotch  earl  died,  leaving  a  large  personal  estate, 
out  of  which  his  daughter,  unless  barred  by  the  settlement, 
woul  d  have  been  entitled  to  claim  legitim  (m).  A  bill 
was  filed  against  the  husband  and  wife,  alleging,  that, 
according  to  Scotch  law,  a  clause  barring  this  legitim  was 
a  usual  and  necessary  clause"  within  the  meaning  of  the 
proposals,"  and  should,  therefore,  have  been  introduced 
into  the  settlen\ent,  which,  inasmuch  as  it  contained  no 
such  clause,  ought  to  be  reformed.  The  bill  prayed  a  de- 
claration accordingly.  Lord  Chancellor  Cottenham  held, 
that  the  father  of  the  lady,  in  approving  of  the  proposals, 
must  be  considered  to  have  acted,  not  adversely  to,  but  on 
behalf  of  his  daughter ;  and  that  there  was  no  sufficient 
evidence  to  show  that  the  proposals  constituted  the  final 
contract  of  the  parties,  and  had  not  been  varied  by  some 
subsequent  agreement  prior  to  the  execution  of  the  settle- 
ment. 

(V)  Marquis  of  Breadalbane  r.  Law,   importing  a  child's  propor- 
Marquis  of  ChandoSf  2  Myl.  &  Cr.  tionate  share  of  the  parent's  personal 
711.  estate,  which  the  parent  cannot  de- 
Cm)  LegUim  is  a  term  of  Scotch  feat  by  testamentary  disposition. 
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In  the  samQ  case  it  was  held  that  articles  are  always  to  pursuant  to 
be  construed  with  reference  to  the  subject-matter.     And^  ^"articiTes.^^ 
accordingly,  where  the  articles  related  solely  to  English  ^rticieTconstpued 
subject-matter,  a  clause  barring  Scottish  legitim  could  not  JL'bfea-SaSS.^ 
(in  the  absence  of  express  words)  be  supposed  to  have 
been  in  the  contemplation  of  the  parties  («)•     And  evi-  Evidence  ad. 

^  .  mltted  to  show 

dence  is  admissible  to  show  that  the  articles  were  the  final  thatarticiai  

were  tho  fliial  oonr 

agreement  between  the  parties,  and  that  the  difference  ^™^'' 
between  them  and  the  settlement  was  caused  by  mistake ; 
in  which  case  the  Court  ordered  the  settlement  to  be  recti- 
fied by  the  articles  (o)« 

It  may  happen  that  the  articles  themselves  do  not  wiierearHciee 

•^  * -^  themselves  are 

correctly  express  the  intention  of  the  parties.  Thus,  *°<»"^^ 
where  articles  before  marriage  stipulated  that  estates 
should  be  limited  to  the  first  and  other  sons  of  the  mar- 
riage in  tail,  it  was  proved  that  the  real  intention  was  to 
limit  the  estates  to  the  first  and  other  sons  in  tail  male ; 
and  the  Court,  after  the  marriage,  directed  that,  in  the 
settlement  to  be  executed,  limitations  as  corrected  by  the 
evidence  should  be  inserted.  This  was  in  the  case  of  The 
Duke  of  Bedford  v.  The  Marquis  of  Abercorn  (/?). 

Parol  evidence  has  been  held  admissible  to  make  out  a  Admission  of  pa- 
rol evidence. 

case  for  the  rectification  of  a  settlement  {q).  And  in  the 
case  of  The  Duke  of  Bedford  v.  The  Marquis  of  Aber- 
corn before  referred  to,  the  Court  had  occasion  to  consider, 
but  did  not  expressly  decide,  how  far  evidence  by  parol  is 
admissible  to  control  the  terms  of  ante-nuptial  articles  with 
a  view  to  the  preparation  or  the  correction  of  the  settle- 


(n)  Bnt  Bee  doctrine  apparently  and  see  cases  cited  in  White  &  Tnd. 

different  in  I>uke  of  Bedford  y.  L.  C,  toI.  1,  p.  86. 

Marquis  of  Abercorn,  infra,  p.  277.  (^p)  1  Myl.  &  Cr.  812. 

{p)  Bold  V.  Hutchinson,  24  L.  (q)  Barrow  y.  Bar roiv,  IS  Beav. 

J.,  Ch.  285;  6  De  G.,  M.  &  G.  558;  532. 
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Where  setttoniMit 
decreed  agsliiet 
pnrcbasera. 


Articles  directing 
the  Insertion  of 
**  all  usual 
powera,"  &c 


Power  of  selling, 
exchanging,  itc. 


Power  to  appoint 
tnisteee. 


Power  to  change 
aecorltlca. 


ment.  It  would  appear  that  parol  evidence  is  admissible 
for  this  purpose  (r). 

A.  sett^lement  will  not  be  decreed  as  against  purchasers 
for  value  (who  include  mortgagees)  without  notice  of 
the  articles^  but  it  will  be  decreed  against  them  if  they 
have  notice  («). 

Where,  as  often  happens,  the  articles  in  general  terms 
direct  the  insertion  in  the  settlement  of ''  all  usual  powers,'' 
&c.,  a  question  may  arise  what  powers  are  included  in 
such  words. 

It  has  been  decided  that  they  will  include  powers  of 
leasing,  selling,  exchanging,  and  investing  in  new  pur- 
chases, and  powers  of  partition  where  there  is  any  joint  pro- 
perty (/);  and,  although,  as  before  observed,  articles  will 
be  construed  with  reference  to  their  subject-matter,  yet 
where  a  stipulation  was  made  by  ante-nuptial  articles  that 
the  intended  settlement,  which  related  to  estates  in  Ireland, 
should  contain  all  the  covenants,  provisions,  and  conditions 
usually  found  in  settlements  made  in  England,  this  was 
held  to  authorize  the  insertion  of  a  power  of  sale  and 
exchange  under  which  lands  in  England  might  be  taken 
in  exchange  for  lands  in  Ireland;  Lord  Cottenham  re- 
marking that  he  could  ^^  see  nothing  in  the  contract  to 
make  it  necessary  to  restrict  the  power  to  Ireland"  («)• 

A  power  to  appoint  new  trustees  when  necessary,  is  a 
usual  clause  in  marriage  settlements  (v). 

And  a  power  to  change  securities.     Thus,  in  Sampayo 


(r)  See  Sngden's  Vend,  and  Par. 
14th  edit,  p.  171,  172,  where  he 
treats  of  '*  parol  evidence  in  eqnity 
to  correct  mistakes  and  frands.'' 

(#)  Warrick  y.  Warrick,  3  Atk. 
291 ;  Daviet  v.  Davics,  4  Bear.  54. 

(f)  Peaks  T.  Penlington,  2  Ves. 


&  Bea.  311s  Hill  r.  ffiU,  6  Sim. 
186. 

(«)  Duke  of  Bedford  r.  Marqnit 
ofAhercom,  1  My  I.  &  Cr.  812.  Bnt 
see  Marquis  o/Breadalbane  y .  Mar- 
quit  of  Chandos,  supra,  p.  274. 

(p)  Sampayo  r.  Gould,  12  Sim. 
426. 
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T.  Gouldy  a  marrii^e  contract  in  the  Portuguese  language,  fuesuant  to 
between  British  subjects  resident  in  Lisbon,  expressed  the  articles. 
desire  of  the  parties,  that  it  should  be  regulated  and 
carried  into  full  effect  according  to  the  laws  of  England. 
Some  years  afterwards,  the  husband  and  wife,  being  then 
resident  in  England,  filed  against  the  trustees  of  the  con- 
tract a  bill,  praying  that  a  settlement,  in  strict  conformity 
with  the  contract,  and  containing  all  the  usual  covenants, 
clauses,  powers,  &c.,  might  be  executed  under  the  decree 
of  the  Court.  Sir  Lancelot  Shadwell  held,  that  a  power 
to  change  foreign  for  British  govemment  securities,  was  a 
proper  power  to  be  inserted  in  the  settlement.  His 
Honour  observing,  that  ^^  a  clause  authorizing  the  change 
of  securities  is  usual  and  customary,  and  is  usual  and 
customary  only,  because  it  is  found  to  be  of  the  greatest 
possible  convenience  to  parties"  (or). 

And  where  by  articles  real  estate  was  covenanted  to  be 
settled  upon  the  same  trusts  and  with  the  like  powers  as 
stock  settled  upon  trusts  with  a  power  of  varying  securities, 
a  power  of  sale  and  exchange  was  inserted  in  the  settle- 
ment  (y). 

But  powers  of  jointuring  and  charging  require  a  clearer  Powenof 

jotnturinf  And 

manifestation  of  evidence  to  insert  them  than  the  expres-  ciiArging. 
sion  **  the  usual  powers"  (z). 

In  the  case  of  The  Duke  of  Bedford  v.  Marquis  of 
Abercorn  (a),  a  power  was  reserved  in  ante-nuptial 
articles  to  husband  and  wife  to  alter  and  vary  the  provisions 
of  the  articles  as  they  should  think  fit.  This  was  held  not 
to  authorize  the  insertion  in  the  settlement,  after  marriage, 
of  a  power  enabling  the  husband  to  jointure  a  fiiture  wife 

(«)  12  Sim.  426.  (2)  Jarm.  Bjthewood,  yoI.  9,  p.  61 ; 

(y)  WilHami  y.   Carter,  Sugd.  Higgifuon  r.  Bamsby,  2  Sim.  & 

Pow.  Sth  edit.»  889,  946;  Elton  t.  Stn.  616. 

Mton,  27  Bear.  634.  (0)  1  M.  &  Cr.  812. 
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ferring powen. 


Practice:  bill 
ueocMaiy. 


FURsuAMt  TO  qf  to  charffc  portions  for  the  younffer  children  of  a  future 

INTE-NtlPTIAL  .  . 

marriage.  And  where  certain  powers  are  expressly  speci- 
fied in  the  articles,  the  direction  to  insert  'Hhe  usual 
powers"  in  the  settlement  was  held  not  to  extend  them  (&)• 

But  this  question  is  of  much  less  importance  since  the 
passing  of  the  Leases  and  Sales  of  Settled  Estates  Act 
(19  &  20  Vict.  c.  120,  amended  by  the  21  &  22  Vict.  c.  77). 
And  by  the  23  &  24  Vict.  c.  145,  certain  powers  now 
commonly  inserted  in  settlements,  wills  and  mortgages 
arc,  in  the  absence  of  any  directions  to  the  contrary,  given 
to  trustees,  mortgagees  and  others. 

The  Court  will  not  rectify  a  settlement  on  petition :  a 
bill  is  necessary  (c) ;  and  the  wife  must  be  a  party  inde- 
pendently of  her  husband  (rf). 

By  the  Divorce  and  Matrimonial  Causes  Acts  (20  & 
21  Vict,  c.  85,  and  22  &  23  Vict.  c.  61)  extensive  powers 
of  dealing  with  settled  property,  so  far  as  the  husband  or 
wife's  interest  is  concerned,  upon  a  divorce  or  judicial 
separation  are  conferred  upon  the  Court ;  but  such  powers 
cannot  be  exercised  where  there  are  no  issue  of  the  mar- 
riage living  at  the  time  of  the  divorce,  nor  can  the  trustees 
of  the  settlement  make  any  application  to  the  Court  to 
exercise  them  (e), 

A  Court  of  Equity  will  not  enforce  a  clause  in  marriage 
articles  providing  for  a  subsequent  separation,  and  any 
instrument,  so  far  as  it  provides  for  such  an  event,  will  not 
be  carried  into  effect ;  and  such  a  clause  is  void  whether  in 
articles  or  in  a  settlement,  and  whether  the  instrument  be 
post-nuptial  or  ante-nuptial  (/). 


Divorce  and 
Hatrinionial 
Causea  Acts. 


Clauses  con- 

toniplullogsep*- 

ratluiL 


(b)  Jac.  15S. 

{o)  Be  Malet,  80  Beav.  407. 

{d)  M^Oilldonmey  y.  Pemherton^ 
10  L.  T.,  N.  8.  292. 

{e)  Carrance  y.  Corranee,  1  L. 
R.,  P.  &  M.  496. 


(/)  H,  T.  TT.,  8  K.  &  J.  382; 
Cartmrigkt  y.  CartwriglU,  3  De  G., 
M.  &  6.  982;  W&stmeath  y.  West- 
meath,  Jac  126 ;  Cboksedge  y. 
Coohudge,  14  Sim.  244;  6  Hare, 
897. 
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Marriage  articles  will  be  enforced  on  behalf  of  the  pursuant  to 
husband  though  he  has  not  fulfilled  his  part  of  the  agree-      articles. 
ment.     As  where  there  was  an  agreement  by  the  wife's  Eniorcement  of 
father  to  settle  three-tenths  of  his  estate,  and  the  husband  tuoogh  cJ^a^ 
agreed  to  settle  2,000/.  and  insure  his  life,  and  he  effected  ft^u. 
no  insiu*ance,  and  no  settlement  was  executed,  and  the  wife 
died  without  issue:  it  was  held  that  he  was  entitled  to 
enforce  the  performance  of  the  articles  against  the  estate 
of  the  wife's  father,  as  the  marriage,  which  was  the  material 
consideration  for  them,  had  taken  place ;  though,  if  the 
wife  or  any  issue  were  alive,  the  Court  would  not  enforce 
the  performance  of  the  articles  unless  the  husband  had 
performed  his  part  of  them  (^). 

And  articles  will  be  enforced  on  behalf  of  the  wife ;  as 
where  there  was  an  agreement  by  the  intended  husband  to 
settle  a  jointure  in  consideration  of  a  portion  given  by  the 
wife's  father,  the  portion  was  not  paid,  yet  the  wife  shall 
have  her  jointure  (A). 

Marriage  articles  will  be  enforced  on  behalf  of  the  wife,  c«»^  <>'  wue'ii 
although  she  be  living  in  a  state  of  adultery.  At  common 
law,  dower  was  not  forfeited  by  adultery.  The  forfeiture 
of  dower  was  introduced  by  the  statute  of  Westminster  2, 
c  34.  A  jointure  is  not  forfeited  by  adultery ;  and  the 
Court  of  Chancery  will  interpose  at  the  sidt  of  a  wife  to 
compel  the  performance  of  marriage  articles,  though  her 
husband  prove  that  she  is  guilty  of  the  grossest  infideli- 
ties (i). 

(^)  Jetton   T.  Xey,  W. .  Notes  the  husband  shall  settle  such  and 

(1871),  p.  26 ;   affirmed  on  app.,  sach  lands  in  certainty  on  his  wife, 

L.  R.,  6  Ch.  610;    and  40  L.  J.,  theplaintiff,  for  her  jointure;  this  is 

Ch.  503.  pretty  mnch  in  the  nature  of  an 

(A)  Perkim  t.  Thornton,  Amb.  actual  and  vested  jointure,  in  regard 

Tol.  2,  602.  what  is  corenanted  for  a  good  con- 

(i)    Seagrave   t.   Seagram,    IS  sideration  to  be  done,  is  considered 

Vee.  443.      Per  Lord  Chancellor  in  equity  in  most  respects  as  done ; 

Talbot,  *'  The  articles  being,  that  consequently  this  is  a  jointure,  and 
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not  forfeitable  either  by  adolteiy  or 
an  elopement  The  reason  of  the 
difference  why  a  wife  in  case  of  an 
elopement  with  an  adulterer  forfeits 
her  dower,  and  jet  the  hiuband 
learing  his  wife  and  Hying  with  anr 
other  woman  does  not  forfdt  his 
tenancy  by  the  cnrtesy,  is  because 
the  Stat,  of  Westminster  2,  c  34, 
does,  by  e^cpress  words,  under  these 
cbcnmstanoes  create  a  forfeiture  of 
dower.    But  there  is  no  act  inflict- 


ing in  the  other  case  the  forfeiture 
of  a  tenancy  by  the  curtesy."  J^d- 
ney  r.  Sidney,  3  P.  Wms.  276. 
JSvans  y.  Carrington,  6  Jur.,  N.  S. 
268;  where  it  was  held  by  V.-G. 
Wood  that  the  Court  of  Chancery 
had  no  jurisdiction  to  relieye  a  hus- 
band from  the  stipulations  in  his 
marriage  settlement,  upon  a  decree 
for  dissolution  of  marriage  being 
made  by  the  Diyorce  Court 
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It  is  doubtfid  how  fiu:  a  settlement  made  in  contem-  HofwiwMttto. 

ments  oan  be 

plation  of  marriage  is  binding  on  the  intended  husband  JSweSSSS!* 
and  wife  before  the  marriage  has  actually  taken  place. 
According  to  the  civil  law,  matrimonial  conventions  and 
settlements  are  subject  to  the  implied  condition  ^^si  nuptisB 
sequantur'^  (jk).  And  it  has  been  holden  that,  where  the 
marriage  was  void,  a  settlement  made  in  anticipation  of  it 
was  likewise  invalid,  and  that  the  parties  might  make  a 
new  settlement ;  which,  if  followed  by  a  proper  marriage, 
was  as  effectual  as  though  the  first  settlement  had  never 
been  executed.  This  was  the  case  in  Robinson  v.  Dickin- 
son (Z),  where  it  appeared,  that,  in  contemplation  of  a 
marriage,  certain  settlements  were  made  of  real  estate 
belonging  to  the  intended  wife,  and  of  personalty  belong- 
ing to  the  intended  husband,  upon  trusts  to  arise  after  the 
marriage,  for  the  benefit  of  the  husband  and  wife  and  their 
issue.  The  nuptial  ceremony  was  performed,  and  the 
parties  lived  together  as  husband  and  wife.  But  after  the 
lapse  of  some  time,  it  was  discovered  that  the  marriage 
(for  want  of  some  formal  requirement  under  Lord  Hard- 
wicke's  Act)  {m)  was  void;  whereupon  they  executed 
deeds  purporting  to  revoke  the  former  settlements.  And 
some  time  afterwards,  a  new  settlement  in  contemplation 
of  marriage  was  made,  including  the  same  property,  but 


{h)  6  Pothier  (Ed.  Dnpin.)  46, 


47. 


(0  3  Rnflfl.  399. 
(m)  See  supra,  p.  7. 
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differing  &om  tlie  former  deeds  In  the  interests  given  to 
the  issue^  and  in  other  particulars.  The  parties  then 
validly  intermarried,  and  had  issue.  In  these  circum- 
stances it  was  held,  by  Lord  Chancellor  Lyndhurst,  that 
the  first  settlements  were  not  binding;  and  that  the  rights 
of  the  parties,  both  as  to  the  real  estate  and  the  personalty, 
must  be  governed  by  the  second  settlement. 

But  in  the  case  of  Page  v.  Horne.(n\  the  question 
discussed  before  Lord  Langdale  was,  whether,  after  the 
execution  of  an  ante-nuptial  settlement,  the  intended  hus- 
band and  wife  had  power,  before  the  solemnization  of  the 
marriage,  to  revoke  the  deed  by  which  a  mortgage  of  a 
sum  of  1,500/.  had  been  assigned  to  trustees  upon  certain 
trusts  for  the  benefit  of  the  parties  and  the  issue  of  the  in- 
tended marriage.  The  settlement  in  this  case  was  not 
executory.  The  property  was  legally  vested  on  certain 
trusts.  Thirteen  days  after  the  execution  of  the  deed, 
the  intended  husband  and  wife,  having  changed  their 
minds,  revoked  it;  and  after  the  marriage  the  husband  filed 
his  bill,  claiming  the  property  under  his  marital  right,  as 
if  there  had  been  no  settlement.  The  Court  directed  a 
reference  to  inquire  under  what  circumstances  the  revoca- 
tion had  been  executed.  And  on  the  cause  coming  on  for 
further  directions  upon  the  master's  report.  Lord  Lang- 
dale,  imder  the  circumstances  of  the  case,  the  lady  not 
having  had  any  independent  advice  or  consultation  with 
her  friends,  while  he  admitted  that  the  parties  had  a  right 
to  break  off  the  contract  of  marriage  and  revoke  the  deed 
of  settlement  if  they  chose  to  do  so,  or  to  call  on  the  trus- 
tees to  execute  other  deeds,  and  that  they  might  under 
proper  circumstances  have  entered  into  a  new  contract  or 
made  a  new  contract  giving  the  husband  the  whole  inte- 


(fi)  9  Bear.  570;  11  Bear.  229;      15  L.  J.,  Ch.  420,  and  Milord  r. 
but  Bee  contra  Thomat  t.  Brennan,      ReynoldSy  16  Sim.  ISO. 
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rest' in  the  fund,  nevertheless,  and  not  without  considerable    wherb  bus- 
doubt,  dismissed  the  husband's  bill.     Where,  however,  a  purchaser  bt 
feme  sole,  in  contemplation  of  a  marriage  which  never  took  ^sbttlbment.^ 
effect,  settled  personalty  upon  trusts  for  herself  till  the  ' 

marriage  and  then  upon  certain  trusts  for  her  issue,  and  the 
contemplated  marriage  never  took  place  but  she  married 
another  person,  it  was  held  that  the  settlement  was  irrevo- 
cable (o). 

But  when  followed  by  a  valid  marriacre,  had  in  pur-  when  followed 
suance  of  it,  the  settlement  is  not  only  binding,  but  in  all 
respects  irrevocable;  so  that  no  directions  in  the  will  of 
the  settlor,  nor  the  state  of  his  affidrs  at  his  decease^  can 
alter  its  construction  ( /?). 

It  has  been  decided  that  by  settlement  before  marria£:e  settlement  may 

•^  ^^     give  the  husband 

the  husband  may  entitle  himself,  as  a  purchaser,  to  pro-  ShOTiw'^wiSd 

perty  of  his  wife,  which  would  not  legally  have  &llen  JSte^a!*™^"*^"* 

under  his  marital  right  (q).     Thus,  her  choses  in  action 

continue  undivested  by  the  marriage.     But  under  the  Henwybecon- 

•^  ^  stTued  a  pur- 

settlement  they  may  become  the  husband's  absolutely.  choStaSSion- 

When  this  takes  place,  the  effect  will  be  to  bar  the  wife's  SJs^^wilih'fp' 

•t    •       -I  •  r  •  A      J         i_    X  •  •  "L  »od  ^^  equity. 

claun  by  survivorship.  And,  what  is  more,  m  such  a  case 
the  wife  will  have  no  equity  to  a  settlement,  because  that 
equity  arises  only  when  the  property  is  her  own  (r); 
whereas  here  we  are  supposing  the  husband  to  have  be- 
come a  purchaser  of  it  under  the  marriage  settlement.  A 
wife,  therefore,  asserting  her  equity  (on  the  supposition 
that  the  case  lay  within  the  reach  of  equitable  jurisdiction) 
would  be  met  by  the  objection  that  her  claim  was  excluded 
by  the  marriage  settlement. 

Where  the  husband  made  a  settlement  on  his  wife  after 


(0)  McDonnell  t.  Hctilrigge,  16  {q)  Lanoy  r.  Duoheu  of  Athol, 

BeaT.  346.  2  Atk.  448. 

(p)  Vandeleur  y.  Vandeleur,  3  (r)  See  wpra,  p.  71. 
Cla.  &  Fin.  82. 
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marriage  it  was  held  he  was  a  purchaser  of  a  mortgage 
puecbaser'bt  belonging  to  the  wife  not  reduced  into  possession  («). 

And  where  an  adequate  settlement  has  been  made  on 
the  wife  the  husband  is  entitled  to  the  whole  fund,  in 
respect  of  which  the  equity  to  a  settlement  is  claimed, 
though  living  apart  from  his  wife  (^). 

Accordingly,  where  the  husband  is  in  this  way  a  pur- 
chaser by  the  settlement,  and  afterwards  becomes  bankrupt 
or  insolvent,  his  trustee,  as  standing  in  his  shoes,  will  bar 
her  claim  by  survivorship,  and  exclude  her  equity  to  a 
settlement. 

To  bar  the  wife's  rights,  however,  the  settlement  must 
be  adequate  or  if  inadequate  there  must  be  an  express 
stipulation  before  marriage,  and  the  meaning  of  the  deed 
must  be  plain,  and  the  intention  free  from  doubt  (u). 

In  the  case  of  SpirettY.  Willows  (x),  the  hjct  of  a  settle- 
ment having  been  made  of  part  of  the  intended  wife's  per- 
sonalty before  marriage  did  not  bar  her  equity  to  an  addi- 
tional settlement  out  of  other  personal  property  belong- 
ing to  her  before  her  marriage  and  then  left  unsettled,  as 
against  her  husband's  assignee  if  he  had  to  resort  to  the 
Court  in  order  to  reach  it.  Where,  however,  a  settlement 
had  been  made,  but  the  wife's  share  in  another  fund  had 
been  left  unsettled,  and  the  husband  had  covenanted  to 


i^rtUf.Wmowu 


(«)  Sykei  T.  Mej^nelf  1  Dick. 
368. 

(t)  Spicer  y,  Spicer,  24  BeaT. 
865;  Jn  re  Er$kine*s  TVittis,  1  K. 
&  J.  302. 

(tf )  Salwey  y.  Salwejff  Amb.  692; 
Qarforth  y.  Bradley ^  2  Ves.  sen. 
676;  JDruee  t.  DennUon,  6  Yes. 
395;  Fennon  t.  Taylor,  2  R  &  My. 
196;  BloU  T.  Lady  Hereford,  2 
Yem.  501;  March  t.  Head,  8  Atk. 
720.    Bnt  in  the  caae  of  Farrer  ▼. 


Qrant,  7  L.  J.,  Ch.  95,  where  it  was 
stipulated  in  the  settlement  that  "all 
other  the  personal  estate  to  which 
the  wife  was  or  might  beccnne  en- 
titled shonld  vest  in  the  husband,*' 
it  was  held  that  a  contingent  reTer- 
sionaiy  interest  which  remained  so 
during  the  coyertnre  belonged  to  the 
wife  surriying  and  not  to  the  execu- 
tors of  the  husband. 

(«)  8  De  O.,  J.  &  S.  293;  L.  R., 
1  Ch.  620. 
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settle  all  future  property  of  his  wife^  '^  except  such  as  she 

is  now  entitled  to  in  possession^  reversion,  remainder  or  puIcua8er\t 

contingency,"  and  the  husband  became  unable  to  support  ^llt'-l^'J^*^ 

her  and  treated  her  harshly,  it  was  held  she  was  not  en- 

titled  to  a  settlement  of  her  share  in  the  fund  as  against 

the  mortgagees  thereof  (y). 

In  Heaton  y.  Hassell  {z)  the  question  was  whether  a  fftakmY,ffat$eit. 
bond  of  the  wife's  for  500L  was  an  asset  in  equity  to  satisfy 
a  debt  of  the  husband,— the  wife  having  enjoyed  the  bene- 
fit of  the  settlement  made  upon  her  out  of  her  husband's 
estate.  Lord  Chancellor  Macclesfield  said:  *^  The  cre- 
ditors of  the  husband  cannot  be  in  a  better  situation  than 
the  executor  of  their  debtor.  The  husband's  making  a 
settlement  does  not  vest  in  him  the  choses  in  action  of  his 
wife,  imless  it  be  expressly  so  agreed  between  the  parties; 
and  unless  it  appear  to  be  a  part  of  the  consideration  for 
the  settlement"  (a).  The  wife's  daim  by  survivorship  was 
therefore  allowed. 

However,  in  Carr  v.  Toy /or  (i)  the  wife  was  entitled  chrry.  iv^'or. 
to  certain  choses  in  action.  And  the  husband  having 
become  bankrupt,  the  question  was,  whether  the  wife 
should  have  an  additional  settlement.  Sir  William  Grant 
he^,  that  as  the  settlement  on  the  marriage  neither  ex- 
pressed, nor  clearly  imported,  that  the  husband  had  pur- 


(y)  Brooke  r.  HicJte$,  12  Yf,  R. 
703. 

(»)  4  Vin.  Abr.  40,  note. 

{a)  See  also  Sir  William  Grant  to 
the  same  effect  in  Mitford  y.  Mit^ 
ford,  9  Yes.  89,  where  he  sajs  "  the 
mere  fact  that  there  was  a  settlement 
does  by  no  means  prove  that  the  has- 
band  became  a  purchaser  of  all  the 
fortnne  that  might  afterwards  come 
to  the  wife.  If  the  settlement  on 
the  wife  is  in  consideration  of  her 
present  fortune,  without  reference 


to  what  comes  afterwards,  and  the 
husband  does  not  reduce  it  into  pos. 
session,  it  will  surrive  to  the  wife 
in  equity  as  well  as  by  the  rule  of 
law." 

{H)  10  Yes.  574;  and  see  Beres- 
ford  y.Hobton,  1  Madd.  871;  Bur^ 
don  V.  Dean,  2  Yes.  607;  Tom^ 
hyne  y.  Ladhroke,  2  Yes.  sen.  591 ; 
Zady  Elihank  y.  Montolieu,  5  Yes. 
737;  IV'eeman  t.  Ihirlie,  11  Jur. 
447. 


Barrow  v. 
Barrow. 
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WHERE  BUS-    chased  the  choses  in  action^  the  wife  was  entitled,  as 
puRCHASEB  BY  Bgainst  tho  assignees^  to  an  additional  settlement  out  of 

ANTE-NUPTIAL   ^^J^ 
SETTLEMENT. 

And  it  has  been  expressly  laid  down  in  the  case  of 
Barrow  y.  Barrow  (c)  that  a  wife's  equity  to  a  settlement 
includes  all  the  unsettled  property  to  which  she  is  entitled, 
whether  it  be  an  interest  vested  in  her  before  or  after  the 
marriage ;  and  Sir  J.  Bomilly  in  that  case  said,  the  mere 
fiu^  of  a  settlement  being  made  would  not  entitle  the  hus" 
band  to  be  treated  as  a  purchaser  of  all  the  residue  of  his 
wife's  property.  It  must  be  shown  to  be  a  part  of  the 
contract  between  the  parties,  either  expressed  in  the  con- 
tract itself  or  to  be  presumed  from  a  fiur  consideration  of 
its  contents. 
Where  ooDBiden-       Eycu  whcrc  the  husbaud  is  by  the  settlement  a  pur- 

tlon  moving  from  •  •      •  i         -i 

husband  Is  exe-     chascr  of  his  wifc  s  choses  iu  action,  it  IS  to  be  observed 

cutoiy,  or  his 

tS^'  ^  **°"    *^®'*  ^^  *^®  provision  for  his  wife  and  children  be  executory 

(t.  e.  resting  upon  covenant),  neither  he  nor  his  assignees  will 
be  allowed  to  recover  them  in  equity  until  the  obligations 
of  the  settiement  have  been  specifically  performed.  Thus 
in  Corsbie  v.  Free  (d )  in  consideration  as  well  of  1 ,500/.  of 
the  wife's  which  the  husband  was  to  have  to  his  own  use, 
as  of  a  vested  interest  belonging  to  her  of  the  valu^  of 
4,000/.  in  the  residuary  estate  of  a  testator,  divisible  on 
the  death  of  a  tenant  for  Hfe, — ^the  husband  by  the  settie- 
ment covenanted  that  his  heirs,  executors  and  adminis- 
trators should  immediately  after  his  decease  pay  to  tiie 
trustees  of  the  settiement  the  sum  of  4,000/.  to  be  held  on 
certain  trusts  for  the  wife  and  children  of  the  marriage; 
but  with  a  proviso  that  tiiey  should  pay  aU  other  debts 

(0  18  Beay.  529 ;  6  De  G.,  M.  &  {d)  Cr.  &  Phil.  64 ;  PyJu>  t.  ^Jte^ 

6.  782;  and  see  Spirett  y.  Willatvi,  1  Yes.  sen.  376$  Miiford  y.  MUford, 

ubi  sup.f  and  the  section  on  **  The  9  Vea^  96. 
wife's  equity  to  a  settlement"  iupra. 
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which  the  husband  shoiild  owe  at  his  deaths  in  prefer-   wrbrb  bus- 
ence  to  the  4^000/.^  and  that  they  should  not  be  bound  to 


BAND  IS  A 
PURCHASER  BY 
ANTE-NUPTIAL 


pay  the  4,000/.  unless  the  assets  of  the  husband  should  be     . 

*     •'  SBTTLEMENT. 


more  than  sufficient  to  pay  aU  his  other  debts.     Before 

the  death  of  the  tenant  for  life,  the  husband  became  bank- 
rupt. Then  the  tenant  for  life  died.  Afterwards  the 
husband  himself  died;  leaving  his  wife  him  surviving. 
In  these  circumstances  it  was  held  by  Lord  Chancellor 
Cottenham  that  the  assignees  were  not  entitled  to  receive 
her  share  without  performing  the  husband's  covenant. 

But  if  the  covenant  be  contingent,  and  the  husband's 
right  immediate,  the  latter  will  not  be  postponed.  Thus, 
suppose  the  husband  to  have  covenanted  that  his  executors 
should  pay  his  wife  a  sum  of  money  if  she  survived  him,  he 
would,  if  a  purchaser  by  the  settlement  of  her  choses  in 
action,  be  at  liberty  to  sue  for  them  at  onc^  without  making 
provision  for  the  contingency  (e). 

A  covenant  to  settle  other  existing  and  after-acquired  SSer^^^uiwT"** 
property  of  the  wife  is  frequently  inserted  in  marriage  p">i*^' 
settlements,  and  the   question  as  to  its  construction  is 
simply  one  of  intention,  which  intention  is  to  be  collected 
from  the  settlement  (y*).     Where  the  covenant  is  by  the  BybuaiMmdand 
intended  husband  and  the  intended  wife,  it  will  include 
property  bequeathed  to  her  for  her  separate  use  (^),  unless 
the  covenant  is  so  worded  as  to  exclude  "  property  already 
settled  to  the  wife's  separate  use"  (A).     Even  though  the 
interest  of  the  wife  in  the  property  given  to  her  separate 
use  be  reversionary,  provided  it  fidl  into  possession  during 

ie)  BasseviY.  Serra,  14  Yes. 813;  pp.  142  to  160. 

S  Mer.  674.  (g)  Mltford  y.  Peile,  17  BeaT. 

(/)  Ramsden  y.  Smith,  2  Drew.  602;  and  see  WilUmghby  v.  Middle' 

802.    For  detailed  inyestigation  of  ton,  2  J.  &  Hem.  344;  bat  there  the 

this  sabject  dee  Peachey  on  Settle-  wife  was  an  infant 

ments,  pp.  528  to  549,  and  Davidson  (A)    Coventry  y.   Coventry y  82 

Free.  Cony.  yoL  3,  pi.  1, 2nd  edit,  Bear.  612. 
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wHBRBuut-    the  coverture,  it  will  be  included  (t):  so  too  will  rever- 

BAND  18  A  ,  ,  ,  . 

PURCHASER  BT  sioDaiy  mterests  in  consols  not  given  to  the  wife's  separate 
^SETTLEMENT.  ^^>  ^^^^  whcu  thcj  do  uot  MI  into  possession  till  after 

the  decease  of  both  husband  and  wife  (A). 

But  such  a  covenant  does  not  include  a  contingent  in- 
terest in  realty  (/)  or  in  personalty  (wi),  nor  a  mere  life 
interest,  nor  a  legac;y  bequeathed  upon  such  trusts  as  the 
wife  shall  appoint  (n). 

Where  the  covenant  is  by  the  husband  alone,  but  it  is 
prefaced  by  an  agreement  and  declaration  between  the 
parties,  the  wife  has  been  held  bound  to  settle  a  rever- 
sionary chose  in  action  not  falling  into  possession  till  after 
the  coverture  (o). 

A  covenant  in  this  form  will  not  include  property  given 
to  the  wife's  separate  use(/?),  especially  where  by  the 
words  of  the  covenant  "  property  already  settled  to  her 
separate  use"  is  excluded  (7).  Nor  wiU  it  include  a  mere 
life  interest  (r).  Where  the  covenant  is  by  the  husband 
alone,  and  there  is  merely  a  recital  in  the  settlement  of  an 
agreement  to  settle  the  wife's  after-acquired  property, 
property  given  to  her  separate  use  is  not  comprised  in 
it  (*). 

It  has  been  held  that  the  recital  does  not  bind  the 
wife  (t). 


(i)  Tawney  y.  Ward,  1  Bear. 
663. 

(*)  Mughfit'  Tnutt,  4  Giff.  432. 

(0  Dering  y.  Xgtuuton,  L.  B., 
6  Eq.  210. 

(w)  Ateherley  y.  De  Montin,  2 
K.  &  J.  186. 

(n)  Bower  y.  Smith,  L.  B.,  11 
Eq.  279. 

(o)  Butcher  y.  Buteher,  14  Beay. 
222;  Ihwiuhend  y.  Harrowhy,  4 
Jar.,  N.  S.  853;  bnt  lee  contra 


Beid  y.  Xenrick,  1  Jur.,  N.  S.  897. 

(j>)  Bamsden  y.  Smith,  2  Drew. 
804;  bat  see  CampheU  y.  Bain^ 
bridge,  L.  B.,  6  £q.  269. 

iq)  Whitgreave  y.  Whitgreave, 
88  Beay.  682. 

(r)  Tomnshend  y.  Harrowby,  4 
Jar.,  N.  S.  853. 

(j)  Hammond  y.  Hammond,  19 
Beay.  29. 

(0  F<w«^  y.  iS»i«A,  L.  B.,  1  Eq. 
180. 
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In  one  case  it  was  decided  that  it  included  a  rever-  ante-nuptial 
sionary  interest  which  did  not  fall  into  possession  till  after  '*f"iture''on" 
the  coverture  (u\  bankruptcy 

.         .  .  *^*  IN80L- 

Where  there  is  simply  a  covenant  by  the  husband^  this       vency. 
can  only  extend  to  property  on  which  the  marital  right 
would  attach^  and  property  given  to  the  wife's  separate 
•use  is,  therefore,  not  within  it  (jt). 

It  has  often  been  a  question  of  some  difficulty  to  decide  J'hSr&SLe 
what  property  is  comprised  in  covenants  of  this  descrip-  «"""«*•" 
tion,  with  reference  to  its  date  of  acquisition,  i.e.,  when 
the  title  or  interest  must  accrue  to  the  wife  so  as  to  bring 
the  property  within  the  covenant.  Where  the  words  are 
**  to  which  the  wife  shall  become  entitled,"  it  has  been 
held,  that  an  absolute  interest  in  remainder  vested  in  the 
wife  at  the  date  of  the  settlement  was  included  (y) ;  but 
this  would  not  now  be  held  (er). 

This  expression  wiQ  be  construed  to  mean,  "become 
entitled  during  the  coverture,"  though  the  words  duiing 
the  coverture  are  not  inserted ;  and  it,  therefore,  will  not 
include  property  coming  to  the  wife  after  the  coverture* 
such  as  property  left  to  her  by  her  husband's  will  (a);  nor 
property  which  may  fall  to  her  at  his  death  (i).  The 
words  in  question  have  been  held  to  point  to  a  ftiture 
acquisition  of  title,  and  not  to  relate  to  property  vested  in 
the  wife  at  the  time  of  the  marriage  (c). 

(u)  Hughes r,ToungfnSewBeT^.  r.  Smith,  4  Drew.  40;    Pedder's 

166.  Settlement  Tnuts,  L.  B.,  10  Eq. 

(a?)  leavers  v.  TraverSf  2  BeaY.  686. 

179;  Douglas  y.  Cangreve,  1  Keen,  {a)  Dickinson  y.  Dillmyn,  L.  R., 

410;  Grey  y.  Stuart,  30  L.  J.  (N.  S.)  8  Eq.  546;  Carter  y.  darter,  L.  R., 

Ch.  884.  8  Eq.  551. 

(y)  Blyth  Y.  Granville,  13  Sim.  (&)  Howell  y.  Homell,  4  L.  J. 

190;  followed  in  Ea  parte  Blake,  (N.  S.)  Ch.  242. 

16  BeaY.  463.  (<?)  Otter  y.  Melville,  2  De  O.  & 

(x)  Wilton  Y.  Colvin,  3  Drew.  Sm.    267;    and  see    Churchill  y. 

617,  in  which  Blyth  y.  Granville  Shepherd,  33  BeaY.  107;  Hoare  y. 

was  disapproYed  of;  and  see  Wilcox  Hornby,  2  Yo.  &  Coll.  C.  C.  121. 

H.W.  U 


FBITURB  ON 

BANKRUPTCY 

OR  INSOL- 


Wiftt. 
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ANTE-NUPTIAL      But  wHerc  the  words  were  '^  to  which  the  wife  or  the 

husband  in  her  right  shall  become  entitled/^  it  was  held  to 
include  as  well  property  belonging  to  the  wife  in  possession^ 

yg^c^'       as  property  to  which  she  was  then  entitled^  on  the  ground 

that  the  acquisition  of  title  by  the  husband  was  future, 
even,  though  in  the  latter  case  there  was  no  reduction  into 
possession  during  the  coverture  {d). 

ftSSre  *^^'  b        Where  there  is  an  assignment  of  her  future  property  by 

the  wife,  followed  by  a  covenant  by  the  husband  to  settle 
her  after-acquired  property,  it  wiU  not  extend  to  property 
over  which  she  is  given  a  power  to  appoint  to  her  separate 
use  (e). 

And  where  there  was  only  an  assignment  of  her  present 
and  future  property  by  the  wife,  this  did  not  bind  her  to 
execute  a  general  power  of  appointment ;  but  when  executed 
by  an  appointment  of  a  gross  siim  to  her  separate  use,  it 
bound  the  sum  so  appointed  {f),  > 

mraf^inMiTent      Where  marriage  articles  contained  an  agreement  that 

the  husband  should  covenant  to  settle  all  his  future  property, 
and  he  had  none  at  the  time,  and  was  in  fact  insolvent:  on 
property  coming  to  him  the  contract  wte,  in  the  absence 
of  fraud,  upheld  (^). 

Ante-nuptial  settlements  made  by  the  intended  husband 
when  he  is  practically  insolvent  at  the  time,  if  the  intended 
wife  is  privy  to  the  fraud,  will  not  be  sustained  (A).  In 
one  case,  however  (i),  the  settlement  has  been  upheld,  and 
so  has  a  covenant  by  the  intended  husband  in  an  ante- 

(d)  6h'affteyT.Humpaffe,lBeAY,  (g)  Hardey  v.  Oreen^  12  Bear. 

46;  Jame9  r,  Durant,  2  Bear.  177;  182. 

bat  see  Me  Wi/ndhafn*s  Trust,  L.  (h)  Colonibine  y,Penhall,  1  Sm. 

R.,  1  Eq.  270.  Sr  Giff.  228;  Ooldsmith  y.  MMsell, 

{e)  Re  Mainfvaring*$  Settlement,  6  De  G.,  M,  &  G.  647;  Fra$er  t. 

L.  R.,  2  Eq.  487.                       '  Thompson,  4    De    G.   &  J.  659; 

(/)  Ihvart  y.  Brvart,  11  Hare,  Bulmer  v.  Hunter,  L.  R.»  8  Eq.  46. 

276.  (i)  Campion  t.  Cotton,  17  Ves. 

272. 


hnsbftod. 
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nuptial  settlement  to  pay  500/.  to  the  trustees,  he  being  ante-nuptial 
insolvent  at  the  time,  against  the  assignee  (A).  "raTURE^oN 

But  the  latter  part  of  sect  91  of  the  new  Bankruptcy   bankruptcy 

•^  *        -^  OR  IN80L- 

Act,  1869  (32  &  33  Vict  c.  71),  seems  to  be  levelled       tency. 
against  such   settlements.      The  clause,  however,  only 
applies  to  traders. 

Property  coming  from  the  wife  or  her  friends  or  the  Property  cmniuff 

•^  ^  from  any  other 

friends  of  the  husband  may  be  settled  in  such  manner  as  p«^°  «*»«>  »»>• 

•^  hasband  may  be 

to  be  forfeited  by  the  husband  on  his  bankruptcy  or  in-  J2ki^t?J  ^^ 


or 


solvency.     This  has  been  long  since  decided  (/).     But  his  ^J^^^^  ,^„^ 
interest  must  absolutely  determine  on  that  event,  and  no  ^j^T'*^  ^'*'' 
such  discretionary  power  in  the  trustees  which  does  not 
give  them  the  option  of  applying  the  trust  fund  otherwise 
than  for  his  benefit  will  prevent  his  interest  from  becoming 
vested  in  the  assignee  (m). 

Where  the  trustees  of  a  settlement  were  directed  to  hold 
an  estate  in  trust  for  the  husband  till  he  should  become 
bankrupt  or  insolvent,  and  after  his  bankruptcy  and  the 
death  of  the  wife,  then  during  the  remainder  of  his  life 
upon  trust  to  pay  the  rents  for  the  maintenance  and  sup* 
port  or  otherwise  for  the  benefit  of  him  and  the  issue,  as 
they  might  think  proper ;  it  was  held  that  the  discretionary 
power  of  the  trustees  was  not  taken  away  by  the  bank- 
ruptcy, so  as  to  enable  {he  objects  to  take  equally.  An 
inquiry  was  directed  as  to  what  had  been  properly  applied 


(k)  Ex  parte  JH'Bumi^,  1  De 
O.,  M.  &  G.  441  ;  21  L.  J.  Bank. 
16. 

(I)  LoeJtyer  y.  Savage ^  2  Str.  947. 
This  was  the  first  case  in  which  it 
was  held  that  the  fortune  of  the 
wife  might  he  settled  on  the  has- 
hand  till  his  failure,  and  then  to  her 
separate  use.  The  proTision  for 
the  wife's  maintenance  was  held 
good  against  creditors^  as  it  was  not 


a  proTision  out  of  the  hankrnpt's 
estate,  bnt  a  settlement  oat  of  the 
wife's  own  fortune.  Stephens  v. 
James,  4  Sim.  499 ;  Lester  t.  Gar- 
land, 6  Sim.  222  ;  Fw  parte  Hin- 
ton,  14  Yes.  698;  Mantefiore  r, 
Behrens,  86  Beav.  96;  L.  B.  1  £q. 
171. 

im)  Green  r.  Spicer,  1  Buss.  & 
Myl.  396;  Piercy  y.  Iloherts,  1  M. 
&K.  4. 


U2 
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ANTE. NUPTIAL  for  the  maintenance  of  the  issue^  and  the  assimees  were 

DKED8.      FOR-  , 

FEiTURE  ON    held  entitled  to  the  surplus  (n). 

"or'inbol-*       But  it  seems  now  settled  that  if  there  is  an  absolute 
^^^^^'       discretion  given  to  the  trustees^  that  discretion  will  not  be 
interfered  with,  and  no  part  of  the  income  can  be  claimed 
by  the  creditors  (o). 

cmo  ot  Moni^fiore       In  the  casc  of  Montefiore  v.  Behrens(p),  where  the 

wife  became  during  the  coverture  absolutely  entitled  to  a 
legacy  of  500/.,  and  this  sum  was  transferred  to  the  trus- 
tees of  the  wife's  settlement  under  the  trusts  of  which  the 
husband  took  a  life  interest  in  it^  determinable  on  bank- 
ruptcy ;  it  was  held  that  the  limitation  was  valid. 

SSivotS?*  **'  With  reference  to  what  is  me%nt  by  the  term  "  insol- 
vency," in  a  limitation  of  this  kind  now  under  considera- 
tion, where  the  income  of  settled  property  (not  coming 
firom  the  husband  himself)  is  given  to  the  husband  ^^  until 
he  shall  become  bankrupt  or  insolvent ;"  it  has  been  held, 
that  where  the  word  "  insolvent"  is  used  without  a  reference 
to  the  Insolvent  Acts,  it  does  not  mean  a  technical  insol- 
vency, but  a  present  inability  to  pay  his  debts,  although 
when  all  the  assets  are  got  in  the  estate  may  ultimately 
prove  solvent  (q). 

The  execution  of  a  composition  deed  which  recites 
inability  to  pay  debts  in  fiill  is  insolvency,  upon  which  the 
gift  over  will  take  effect  (r).  And  the  execution  of  an 
inspectorship  deed  with  a  similar  recital  will  have  the 
same  result  (*). 

But  where  property  was  left  by  will  to  trustees,  upon 

(»)  Wallace   t.   Anderson,    16  O')  35Beay.  96;L.R.,  lEq.  171. 

Bear.  533;    and   see   Rippon   y.  (g)  De  Taslet  y.  Tavemier,  1 

Norton,  2  Bear.  63;  Kearsley  r.  Keen.  161. 

Woodcock,  3  Hare,  185;  Paffe  r.  (r)    Me    Muggeridge^s    Tniits 

Way,  3  Bear.  20.  Johns.  626. 

(o)  Holmes  r.  Penney,  8  K.  &  (<)  I^eeman  r.  Bower,  36  Bear. 

J.  90.  17. 
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trust  to  pay  the  income  of  a  daughter's  share  to  her  for  life,  ante-nuptial 
and  if  she  should  leave  a  husband  surviving)  to  him  for    feiture  on' 
life,  or  until  he   should  become  bankrupt,  or  take  the    "q^'^^^ql-* 
benefit  of  any  act  for  the  relief  of  insolvent  debtors,  and       ▼ency. 
after  his  decease  or  his  bankruptcy,  then  over;  and  in  the  g^^^^"^' 
same  will  shared  in  reversionary  property  were  given  to 
sons,  with  a  proviso  that  if  before  their  shares  became 
payable  they  should  assign,  charge,  or  otherwise  dispose  of 
the  whole  or  any  part  thereof  by  way  of  anticipation,  or 
become  bankrupt,  or  take  the  benefit  of  any  act  for  the  bene- 
fit of  insolvent  debtors,  or  do  anything  whereby  such  shares 
should  become  vested  in  some  other  person,  they  should  go 
over ;  and  the  daughter  married,  and  died  leaving  a  hus- 
band, who  executed  an  inspectorship  deed  under  "  The 
Bankruptcy  Act,  1861."     It  was  held,  that  he  had  not 
brought  himself  within  the  clause  of  forfeiture,  the  meaning 
of  which,  as  explained  by  the  similar  clause  afiecting  the 
sons'  shares,  was  that  such  an  act  should  be  done  as  to 
cause  a  cessio  bonorum  (f). 

The  gift  over  on  his  insolvency  or  bankruptcy  will  take  Forfeiture  miyr 

*•      '^  take  place  though 

place,  even  thou&^h  the  husband's  interest  be  not  in  posses-  interest  not  in 

*  °  *  pooBeaslon. 

sion  (u).  And  also  where  the  husband  has  been  made  bank- 
rupt under  a  Scotch  sequestration,  previous  to  the  date  of 
the  gift  to  him,  and  that  &ct  is  in  the  knowledge  of  the 
testatrix,  and  he  obtains  his  discharge  prior  to  his  interest 
falling  into  possession  {x). 

But  the  property  of  the  husband  himself  cannot  be  so  Huaband's  pro- 
settled  as  to  divest  on  his  bankruptcy  (y).     And  it  has  limited  to  divert 

*      -^    ^•/z  on  hl8  bankruptcy. 

(<)     Montefiore    v.    Bnthoven,  Nanning  v.  Chambers,  1  De.  G.  & 

L.  R.,  6  Eq.  85.  S.  282. 

(w)  SJuirpe  V.  Cosserat,  20  Beav.  (y)  Hiffginbotham  v.  Holme ,  19 

470.  Ves.  88;  Ex  parte  Modgson,  19  Ves. 

(a?)    Trappez  r.  Meredith,  W.  206.      "  The    husband's    property 

Notes  (1871),  p.  216 ;  and  see  Sey-  cannot  be  settled  so  as  to  make  his 

mour  T.  Luoa4,  29  L.  J.  Ch.  841 ;  life  interest  cease  on  bankruptcy, 
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DEEDS.      FOR 
FEITURE  ON 
BANKRUPTCY 
OR  INSOL- 
VENCY. 


But  tlinltatlon 
till  he  Incumber 
good. 


ANTE. NUPTIAL  been  decided  in  an  Irish  CB&e{z\  tliat  where  a  man  settles 

his  property  so  as  to  go  over  on  his  insolvency,  and  he 
executes  an  assignment  in  trust  for  his  creditors,  the  event 
on  which  the  gift  over  is  to  take  place  has  occurred,  but  the 
gift  over  is  void  against  the  creditors. 

However,  where  there  was  a  limitation  to  pay  the  rents 
of  the  settlor's  real  estate  to  him  for  life,  or  until  he  should 
incumber  it,  or  become  bankrupt,  and  then  to  pay  an 
annuity  to  his  wife,  and  he  first  mortgaged  the  property, 
and  then  became  bankrupt,  the  limitation  was  given  effect 
to  as  the  forfeiture  arose  upon  the  previous  mortgage,  and 
it  was  held  not  necessary  to  consider  the  validity  of  the 
limitation  with  reference  to  the  subsequent  bankruptcy  (a). 

Where,  by  mistake,  the  wife's  property  was  made  to 
appear  to  be  the  husband's,  it  was  held  that  the  settlement 
might  be  corrected,  so  as,  conformably  with  the  intention 
of  the  parties,  to  provide  against  the  husband's  bankruptcy 
or  insolvency ;  and  this  although  the  settlement  was  com- 
plete and  not  executory  (i). 


Bel  tlemcnt  11147 
be  corrected 
Inhere  crroneoui. 


thoagh  Mb  wife's  may." — Per  Sir 
Lancelot  Shadwell  in  Lester  t. 
Oarland,  5  Sim.  222.  For  this 
distinction,  which  is  nniFersally  re- 
cognized, the  reasons  assigned  seem 
more  specions  than  solid.  IIow- 
eyer,  Lord  Bedesdale  makes  ihe 
most  of  it.  He  sajs,  '<  Where  a 
prorision  of  this  kind  is  confined  to 
the  property  of  the  wife,  it  is  consi- 
dered fair ;  bnt  when  it  goes  beyond 
that,  and  attaches  on  the  property 
of  the  basband,  it  is  held  to  be 
frandnlent,  because  no  hounds  can 
he  set  to  it.  If  a  trader  can  make 
a  provision  of  this  sort  to  the 
amount  of  1,000Z.,  he  may  do  so  to 
the  amount  of  100,000/.;  and  so 
may  stipalate  on  his  marriage  to 
take  all  his  property  out  of  the 
hands  of  his  creditors."    But  these 


arguments  seem  to  apply  equally  to 
the  wife's  property.  Limitations 
shifting  on  bankruptcy  are  alike 
repugnant  to  the  policy  of  the 
bankrupt  laws,  whether  the  pro- 
perty be  the  husband's  or  the  wife's. 
But  if  they  are  to  be  allowed  at  all, 
one  does  not  see  why,  in  considera- 
tion of  marriage,  the  wife  should 
not  be  at  liberty  to  stipulate  for 
them,  as  well  with  reference  to  her 
husband's  property  as  to  her  own. 

(z)  Re  Carey's  Trust,  4  *Ir.  Ch. 
,  Rep.  247. 

{a)  Brooke  v.  Pearson,  27  Beav. 
181 ;  and  see  Knight  y.  Browne,  9 
W.  R  615. 

(6)  Higginson  v.  Kelly,  1  Ball 
&  B.  263;  Ex  parte  Vemer,  I 
Ball  &  B.  260. 
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But  no  contrivanoe  merely  to  evade  the  bankrupt  laws  ante- nuptial 
will  be  sanctioned.  Thus,  a  provision  in  a  settlement  to  peitJre  on' 
create  a  debt  against  the  husband,  payable  to  the  wife  or    'or"  s"^^ 

her  trustees  in  the  event  of  his  bankruptcy,  but  not  other-        yEscir, 

wise,  would  be  bad(c).     But  if,  in  such  a  case,  the  hus-  foJJJJiJ^/^e 
band  had  received  a  portion  by  his  wife,  she  would  be  ^^HJr"' 
permitted  to  prove  to  the  value  of  the  sum  received  by  the  JJ^ve'ti^thf  ^ 
husband  ((f).  J^SSbt  "'*'""' 

In  the  case  of  Holmes  v.  Penney  (e),  it  was  held,  that  case  of  noima  v. 
though  a  man's  property  cannot  be  settled  on  himself  till 
bankruptcy  or  insolvency,  it  would  be  settled  so  as  to  give 
the  trustees  an  absolute  discretion  to  pay  the  income  of  it 
either  to  himself,  his  wife  or  children,  and  that  such  a 
limitation  would  be  valid  though  the  settlor  became  in- 
solvent. 

In  Lester  v.  Garland  {f)^  a  trader  received  a  fortune  Later  y.  Garumd, 
of  5,000/.  with  his  wife.  No  part  of  this  sum  was  settled ; 
but  the  husband,  on  his  marriage,  settled  a  sum  of  stock 
(his  own  property)  in  trust  for  himself  for  life,  with  limita- 
tions over  for  the  benefit  of  his  wife  and  children,  in  the 
event  of  his  becoming  bankrupt  or  insolvent.  And  it  was 
provided,  that  if  he  should  survive  his  wife,  and  the  issue 
of  the  marriage  should  fail,  and  he  should  then  be,  or 
should  have  been,  a  bankrupt,  15-66ths  of  the  stock 
should  belong  to  the  wife's  next  of  kin  in  blood.  Although 
the  settlement  did  not  expressly  state  what  was  the  con- 
sideration for  this  provision.  Sir  Lancelot  Shadwell  had  no 
difficulty  in  holding  that  the  limitation  over  on  the  bank- 
ruptcy was  good  to  the  extent  of  the  l5-66ths,  that  being  the 
proportion  of  the  husband's  stock  which  the  wife's  fortune 
would  have  purchased  (g). 

(c)  Ex  parte  Murphy,  1  Sch.  &  (<?)  3  K.  &  J.  90. 

Lef.  44.  (/)  5  Sim.  222. 

(<0  E«  parte  Hodgion,  19  Vea.  {g)  "  As  to  what  words  denote  an 

206 ;  Ex  parte  Cooke,  8  Yes.  353.  intention  that  the  interest  of  a  man 
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ANTB-NVPTIAL 
DEEDS.      FOR- 
FEITURE ON 
BANKRUPTCY 
OR  IN80L< 
VENCY. 

Forfeiture  not 
created  by  an 
attempt  to  do 
what  U  inter- 
dicted. 

Jona  T.  Wgte, 


Operation  of 
S7  Ellz.  c  4,  s.  A. 


A  forfeiture  cannot  be  created  by  a  mere  attempt  to  do 
the  thing  interdicted;  for  "non  efficit  conatus  nisi  sequitur 
effectus"  (/i). 

In  Jones  v.  fFyse  (i),  the  estate  of  the  intended  wife  was 
vested  upon  trust  to  pay  the  rents  and  profits  to  die 
intended  husband  until  he  should  become  bankrupt^  or 
insolvent^  or  until  he  should  sell^  alien^  charge^  or  incumber 
the  income,  by  way  of  anticipationj  or  should  attempt^  or 
agree  so  to  do;  and  upon  the  occurrence  of  any  one  of 
these  several  contingencies,  upon  trust  for  children ;  and 
in  default  of  issue,  there  was  a  gift  over.  No  issue  sprung 
from  the  marriage;  and  the  wife  died.  In  this  situation 
the  husband,  who  had  got  into  difficulties,  made  sundry 
endeavours  to  raise  money  on  the  settled  property,  but 
abortively.  The  question  was,  whether  he  had  thereby 
given  effect  to  the  forfeiture.  Lord  Langdale  determined 
in  the  negative;  holding  that  there  was  nothing  to  pre- 
clude the  husband  from  taking  legal  advice  to  ascertain 
what  his  powers  were;  and  that  he  might  do  acts  indi- 
cative of  his  wishes  on  the  subject,  without  exposing  him- 
self  to  the  penalties  of  the  settlement. 

The  27  Eliz.  c.  4,  contains  a  provision  which  must  be 
attended  to  where  land  is  proposed  to  be  put  in  settlement. 


shall  cease,  or  be  divested  on  bank- 
mptcy  or  insolvency,  see  Dommett 
y.  Bedford,  8  Ves.  149 ;  6  D.  &  E. 
684 ;  Doe  v.  Carter,  8  D.  &  K  257; 
Wilkinson  v.  Wilkinson,  Coop. 
259;  S.  C.  3  S^anst.  516;  Xin^  v. 
Mohinson,  Wight.  886 ;  Shoe  v. 
Hale,  13  Ves.  404;  Cooper  v. 
Wyatt,  5  Mad.  482;  Yamold  v. 
Moreho^ue,  1  Knss.  &  M.  864; 
Lear  v.  Leggett,  2  Sim.  479;  S.  C. 
1  Rass.  &  M.  690;  Oodden  v. 
Crowhurst,  10  Sim.  642;  Monte- 
fiore  V.  Enthoven,  L.  R.,  5  Eq.  35 ; 


and  Jarman  on  Wills,  Srd  edit 
Vol.  2,  pp.  28  et  seq.  See  2  Jann. 
Pow.  Dev.  275."  9  Jarman's 
Bythewood,  86,  n. 

( 7t)  Sir  A.  Mildmay's  case,  6  Co. 
42  B.  See  also  JPierce  v.  Win,  1 
Vent  821 ;  Iby  v.  Hynde,  Cro.  Jac. 
696;  and  the  argument  in  Stephens 
V.  James,  4  Sim.  604. 

(i)  2  Keen.  285;  and  see  also 
Oraham  v.  Lee,  23  Beav.  388 ;  Be 
Stnlz's  Trusts,  4  De  G.,  M.  &  G. 
404. 
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DEEDS. 

POWERS  OP 

REVOCATION. 


Thus^  under  that  statute^  conveyances  of  land,  either  free-  ante- nuptial 
hold  or  copyhold,  containing  powers  of  revocation  or  altera- 
tion, are  void  as  against  subsequent  purchasers  for  valu- 
able consideration.  And  it  was  holden  in  St  Saviour'' § 
case  {j)y  that  even  the  consideration  of  marriage  in  an 
ante-nuptial  settlement  would  not  protect  the  deed.  The 
statute,  however,  does  not  extend  to  cases  of  personal 
estate  (A) ;  nor  does  it  extend  to  particular  powers,  such 
as  a  power  to  charge-  a  reasonable  sum  on  a  valuable 
estate  (/). 

It  has  been  already  considered  (m\  in  what  cases  the  wben  court  wiu 

.„  •/•  \      /'  ^  rectify  •ettte-^ 

Court  will  rectify  settlements  based  upon  articles  entered  menu. 
into  before  marriage ;  but  in  cases  where  there  have  been 
no  formal  articles,  there  are  bi^jt  two  grounds  on  which  it 
will  interpose — (1)  mistake,  and  (2)  fraud. 

(1)  Mistake.     If  it  can  be  shown,  and  for  this  purpose  ongroandoi  mia- 
parol  evidence  is  admissible,  that  the  deed  does  not  con- 
tain what  the  parties  have  agreed  upon,  the  settlement  will 
be  rectified  (»). 

The  mistake,  however,  must  be  one  common  to  all  the  Mistake  must  be 
parties  ((?);  and  if  mistake  be  proved  a  settlement  has  pvues. 


0)  Lane,  21,  22.  The  words 
of  the  resolution  are,  that  "  though 
the  consideration  of  marriage  be  a 
good  consideration,  yet  if  a  power 
of  revocation  be  annexed  to  the 
deed,  it  is  yoid  as  unto  itrangers** ; 
and  see  Tarbach  y.  Marbury,  2 
Ver.  510;  Cross  v.  Farstenditchf 
Cro.  Jac.  180;  and  eren  though 
the  husband  had  released  his  power 
before  he  made  the  subsequent  sale; 
8  Rep.  83;  Bulloch  y.  Thome, 
Moo.  617;  and  see  Sug.  on  Fow.,  8th 
edit.  642. 

(A)  As  to  who  are  entitled  to 
claim  the  benefit  of  this  statute,  see 
Sir  Edward  Sugden  on  Powers,  8th 


edit  p.  646.  See  also  1  Kop.  301. 
As  to  the  operation  of  27  Eliz.  c.  4, 
with  respect  to  post-nuptial  settle- 
ments, see  infra. 

{I)  Jenhins  y.  Keymis,  1  Ley. 
160. 

(w)  Page  272  et  seq. 

(»)  Pearce  y.  Verhehe,  2  Beay. 
883;  Marq.  of  Exeter  y.  Mar^ 
ehioness  of  Exeter,  3  Myl.  &  Cr. 
321 ;  Stoch  y.  Vining,  25  Beay. 
235;  Torre  y.  Torre,  1  Sm.  &  Giff. 
518;  Be  la  Touehe's  Settlement, 
L.  R.,  10  Eq.  599;  Lachersteen  y. 
Lachersteen,  80  L.  J.  (N.  S.)  Ch.  5. 

(o)  Sells  y.  Sells,  1  Dr.  &  Sm. 
42;  Roohe  y.  Lord  Kennngton,  2 
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AMTE-NUPTiAL  been  reformed  even  after  a  long  lapse  of  time{p).     And 
Fow^MOF    ^*  ^^^  "^^^  directed  to  be  reformed  in  the  case  of  a  ward 

REVOCATION.  q{  Court,  who  waited  tiU  her  majority  and  married  with 
a  settlement  which  did  not  meet  the  approval  of  the 
Court  (q).  The  usual  practice  is  to  direct  the  decree  or 
declaration  varying  the  settlement  to  be  indorsed  upon  it; 
but  in  one  case  (r)  a  reconveyance  was  directed. 

Where  the  husband  alleged  that  the  settlement  was  con* 
trary  to  the  agreement,  but  he  knew  its  contents  before 
executing  it,  which  he  did  under  protest,  it  was  held  he 
could  not  after  marriage  maintain  a  suit  to  rectify  it  («). 

onimmiuiof  (2)  Fraud.     In  Harbidge  v.  Hogan  (0>  it  was  alleged 

that  a  general  power  of  appointment  by  the  wife  had  been 
fraudulently  omitted  from  the  settlement :  it  was  not  proved 
that  the  instructions  referred  to  such  a  power,  nor  that  it 
was  omitted  by  fraud ;  but  it  was  shown  that  the  power 
was  inserted  in  the  draft  settlement  and  in  the  agreement ; 
and  an  issue  was  directed  whether  the  wife  knew,  when 
she  executed  the  deed,  that  the  power  in  question  was  not 
m  it. 

A  barrister  engaging  to  settle  his  wife's  property  is 
bound  to  make  such  a  settlement  as  a  conveyancer  would 
draw  or  the  Court  sanction  (u). 

k.  &  J.  763;  Murray  t.  Parker^  (r)  Malme$hury  y.  Malmeshury^ 

19  Beav.  806.  31  Beav.  407. 

{p)  WoUerheck  v.  Barrow^  28  («)  Eaton  v.  BeniMtt,  84  Bear. 

Beav.  423.  196. 

(^q)  Money  v.  Money y  3  Drew.  {t)  6  Hare,  268. 

266.  («)  Corley  v.  Lord  Stafford,  1 

De  G.  &  J.  238. 
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Where  the  settlement  is  post-nuptial^  all  those  weighty  in  post-nuptiHi 

,   .  ^       ^  •■!         x»  !_•    T_  •  n  ^1        •     -I         settlements  the 

and  important  considerations  which  spnna:  irom  the  mde-  marrtaffe  cun- 


aldenitlou 


pendent  position  of  the  parties  before  matrimony,  and  from  ^autiug. 
their  altered  state  after  it^  are  wanting.     The  husband 
and  wife,  it  has  been  said,  cannot  contract  with  each  other 
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Good  oonaidora- 
tiun  when  in 
purauaace  of 
articles. 


POST  NUPTIAL  because  the  wife  is  under  coverture  (x);  as  well  as  on 

DEEDS.  RIGHTS  /•      i  • 

OF  CREDITORS,  accouut  of  tuc  uuitj  which  the  law  presumes  to  exist 
between  them.  But  although  there  are  cases  in  which  the 
doctrine  of  unity  must  still  be  kept  in  view,  it  is  evident 
that  the  two  principles,  coverture  and  unity,  are  incon- 
sistent, for  the  separate  existence  of  the  wife  is  implied  in 
the  very  notion  of  coverture.  In  equity  a  wife  may  validly 
contract  with  her  husband  as  to  property  limited  merely 
to  her  separate  use,  or  which  she  can  dispose  of  indepen- 
dently of  him  (y ).  Though  in  general  post-nuptial  settle- 
ments will  for 'want  of  consideration  be  deemed  voluntary, 
yet  as  articles  entered  into  before  marriage  are  founded 
upon  good  consideration,  post-nuptial  setlements  made  in 
pursuance  of  ante-nuptial  articles  will  be  held  to  be  made 
on  the  good  consideration  of  the  articles;  and  this  will  be 
the  case  though  the  settlement  make  no  mention  of  the 
previous  agreement  (z). 

A  settlement,  however,  not  in  accordance  with  the 
articles  is  voluntary,  though  only  so  fiur  as  it  differs  from 
them  (a). 

A  parol  agreement  before  marriage  will  not,  since  the 
Statute  of  Frauds  (29  Car.  2,  c.  3),  support  a  post-nuptial 
settlement  (&);  and  marriage  is  no  such  part  performance 
as  to  take  the  case  out  of  the  statute  (c).  And  even  if  the 
parol  ante-nuptial  agreement  be  recited  in  the  post-nuptial 
settlement  it  will  not  render  it  valid  against  creditors  (rf). 


Parol  agreement 
before  numriago 
will  not  do. 


(x)  **  What  I  go  upon  is  this,  that 
here  was  no  contract  on  the  part  of 
the  wife.  She  was  incapable  of  con- 
tracting, being  under  coyertnre." 
Per  Lord  Hardwicke  in  Lanoy  y. 
Jhiokess  of  Atholy  2  Atk.  448, 
449. 

(y)  See  now  «*  The  Married  Wo- 
men's Property  Act,  1870." 

{z)  Ferrari  r.  Cherry,  2  Vem. 


384. 

(fl)  Jason  y.  Jervis,  1  Vem.  284; 
Gates  y.  Fabian,  19  W.  R  61. 

(&)  GoldicuU  y.  Towmend,  28 
Beay.  445. 

(<;)  Lassance  y.  7}ierney,  1  M.  & 
G.  561. 

{d)  Battershee  y»  Farrinfftan^ 
1  Sw.  106;  Sngd.  Pow.,  8th  ed. 
650. 
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But  where  money  has  been  transferred  to  trustees  on  trusts  post-nuptial 
agreed  on  by  parol  only^  and  the  settlement  declaring  the  op  creditors. 
trusts  and  reciting  the  agreement  is  executed  after  the 
marriage,  a  perfectly  yaUd  consideration  is  giren  to  the 
settlement  (e). 

A  post-nuptial  settlement  is  often  rendered  unchallenee-  valuable  con- 

•^  *  o        alderation  may 

able  by  a  valuable  consideration  moving  from  third  parties.  JJSS/T"  ^^ 

Thus^  in   Wheeler  v.   Caryl  {f  )f  JjotA  Hardwicke  said, 

**  K  after  marriage  the  &ther  of  the  wife  or  other  person, 

in  consideration  of  the  husband's  making  a  settlement, 

advance  a  sum  of  money,  such  a  settlement  will  be  good 

and  for  valuable  consideration"  (y).      And  though  the 

money  be  not  paid  at  the  time,  yet  if  it  be  sufficiently 

secured  the  settlement  will  stand  (A).      And  if  a  third 

party  agree  to  advance  money  to  pay  the  husband's  debts 

on  condition  of  his  settling  his  property  for  the  benefit  of 

his  &mily,  such  post-nuptial  settlement  has  been  held  good 

against  creditors,  even  though  one  debt  be  concealed  by 

the  settlor,  and  therefore  not  satisfied  in  accordance  with 

the  agreement  (t). 

So  likewise  the  consideration  may  be  the  relinquish-  J„5^u*J5,,''"* 
ment  of  any  valuable  interest  by  the  wife,  as  in  Cottle  v.  ""'^  intenat 
Fripp  (A),  where  she  relinquished  her  jointure  by  fine  in 
consideration  of  a  provision  which,  though  post-nuptial, 
was  held  entitled  to  precedence  over  the  husband's  cre- 
ditors.    Or  if  the  wife  give  up  a  former  settlement  made 


(tf)  Cooper  T.  Wormaldf  27  Beay. 
266. 

(/)  Amb.  Tol.  1, 121. 

ig)  See  Thompson  v.  Wehgter^ 
4  Drew.  632 ;  4  De  G.  &  J.  600;  7 
Jnr.,  N.  S.  531. 

(Ji)  Wheeler  v.  Caryl^  nhi  eup, 

(i)  Holmes  y.  Penney,  8  K.  &  J. 
90 ;  Ibrd  y.  Stuart,  15  Beay.  493 ; 
Bee  also  JBayspoole  y.  Colliiu,  L.  R., 


6  Ch.  228;  18  W.  R.  730;  and  Pott 
y.  Todhunter,  2  Coll.  76,  though 
there  the  settled  property  was  neyer 
actually  in  the  power  of  the  has- 
band. 

{k)  2  Vem  220.  See  also  La- 
vender y.  Blackstone,  2  Ley.  147 ; 
and  Acraman  y.  Corhett,  SO  L.  J., 
Ch.  642—644. 
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POST-NUPTIAL  in  consideration  of  marriage,  or  if  she  give  her  separate 
OP  CREDITORS,  propertj  to  the  husband,  or  charge  it  for  him,  m  considera- 

tion  of  a  post-nuptial  settlement,  such  settlement  wiU  be 
good  against  creditors  and  purchasers  (/).  And  upon  the 
same  principle  the  modification  by  the  husband  of  his  life 
estate  in  possession  and  bj  the  wife  of  her  inheritance 
forms  a  good  and  valuable  consideration  for  a  post- 
nuptial settlement  (m). 
18  eub.  c.  5.  It  is  now  proposed  to  consider  some  of  the  decisions  pro- 

nounced on  the  13  Eliz.  c.  5,  which  declares  that  deeds 
having  for  their  object  to  defeat  the  just  claims  of  creditors 
shall  be  void.  And  the  finudulent  intention  maj  be  pre- 
sumed irom  the  circumstances  of  the  case  (n).  But,  if 
unobjectionable  in  other  respects,  a  voluntary  settlement, 
as  observed  by  Sir  William  Grant  in  Curtis  v.  Price  (o), 
'^  is  void  only  as  against  creditors,  and  to  the  extent  to 
which  it  may  be  necessary  to  deal  with  the  estate  for  their 
satis&ction.  To  every  other  pturpose  it  is  good.  Satisfy 
the  creditors  and  the  settlement  stands." 
When  Toiantary        And  cvcu  as  agaiust  GTcditors,  a  voluntary  settlement  is 

BetUement  valid. 

valid  when  made  by  a  husband  not  indebted  at  the  time, 
and  without  any  clear  fraudulent  intention,  in  favour  of 
his  wife  and  his  children  (/?)• 

(I)  Scot   T.  Bell,    2  Ley.    70;  interest,  by  one  not  indebted  at  the 

Arundell  t.  Fhipps,  10  Yes.  140;  time,  although  he  afterwards  be- 

Carter  y.  Hind,  22  L.  T.  116;  comes  indebted —if  that  conveyance 

Whithread  y.  Smith,  8  De  G.,  M.  &  was  for  a  child,  and  no  particular 

O.  727,  739 ;  see  also  Harman  v.  evidence,  or  badge  of  fraud,  to  de- 

Richard*,  10  Hare,  8 1 .  ceive  or  defraud  subsequent  creditors, 

(jn)  Hewison  y.  Negttt,  16  Beay.  that  will  be  good ;  but  if  any  mark 

594.  of  fraud,  collusion,  or  intent  to  de- 

(n)  Tnjynei^s  case,  3  Bep.  81  b.  ceive  subsequent  creditors  appears, 

(o)   12  Yes.  89,  103;  Ex  parte  that  will  make  it  yoid; — otherwise 

JBell,  1  Glyn.  &  J.  282.  not:  it  will  stand,  though  afterwards 

(/?)  Batter sbee  y.  Famngdon,  he  becomes  indebted."    Tbwnskend 

1  Swanst.  106.     "If,"  says  Lord  y.  Windham,  2  Yga.  Sen.  11;  ^i«- 

Hardwicke,  "  there  be  a  yoluntary  sell  y.  Hammond,  1  Atk.  13. 
conveyance  of  real  estate,  or  chattel 
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But  when  the  husband  is  indebted  at  the  time  of  making  post-nuptial 

DEEDS     RIGHTS 

the  settlement^  and  his  debts  are  so  considerable  in  amount  of  creditors. 


as  to  render  him  insolvent^  the  settlement  will  be  void  Bettiement  bad  if 

1         1       -.r.  T^T  •'•x         i^     •         "111       111        /•         ■!./•    settlor  liwolvent, 

under  the  13  Miz.  c.  5  (g\     Or  it  will  be  held  a  fraud  if.  or  u  by  making  it 

^  ■*  '  he  reduces  blmseU 

by  making  the  settlement,  he  reduces  himself  to  insol-  to  inaoivency. 
vency(r). 

But  it  is  not  necessary  to  show  insolvency  if  the  settlor  is 
so  indebted  at  the  time  as  to  afford  presumptive  evidence 
of  an  intention  to  defraud  (5).  And  a  voluntary  settlement  • 
by  a  wife  will  be  set  aside  where  it  deprived  her  of  the 
means  of  paying  her  debts  {t).  Similarly,  in  the  case  of 
Matthetos  v.  Feaver{u)y  a  man  having  property  worth 
1,000/.,  but  owing  300/.,  made  a  voluntary  settlement  of 
all  his  property,  which  rendered  him  incapable  of  paying 
his  debts,  and  it  was  consequently  held  a  fraud  under  the 
statute. 

And  where  a  trader  by  a  post-nuptial  settlement  settled 
the  whole  of  his  property,  and  became  bankrupt  five  years 
later,  it  was  held  that  it  was  void  against  his  assignees  as 
having  been  made  with  intent  to  defraud,  though  it  did 
not  appear  that  he  was  ever  indebted  at  the  time  except 
on  mortgages  of  part  of  the  settled  property  which  had 
since  been  satisfied  (x)* 


fq)  Luth  V.  Wilkiruon,  5  Ves. 
B87;  Soaffe  v.  Soulby,  1  M.  &  O. 
364;  and  see  1  Fonbl.  Eq.  270; 
Thompson  t.  Webster,  4  Drew.  628; 
Eollomay  t.  Millard,  1  Madd.  414. 
In  Tbwnsend  t.  Westaectt,  2  Beay. 
840,  Lord  Langdale  held  it  not  ne- 
cessary to  proTe  that  the  settlor  was 
actually  insolvent  at  the  time  of  exe- 
cuting the  deed.  In  that  case  the 
settlor's  debts  were  indeed  large  at 
the  time  of  executing,  but  it  was 
three  years  after  the  date  of  the  deed 
before  he  became  insoWent. 


(r)  Freeman  t.  Pope,  L.  R.,  6  Ch. 
688;  Barrack  v.  IPOitlloeh,  8  K. 
&  J.  110;  and  see  Bankruptcy  Act, 
1869  (82  &  33  Vict.  c.  71),  s.  91. 

(«)  Holmes  v.  Penney,  3  E.  &  J. 
90. 

(0  Smith  T.  CherrUl,  L.  R.,  4Eq. 
890. 

(«)  1  Cox,  278;  and  see  Walker 
y.  Burromes,  1  Atk.  93;  also 
Ware  t.  Gardner,  L.  R.,  7  Eq. 
817. 

(a?)  Ware  t.  Gardner,  L.  R.,  7 
Eq.  317. 


I. 


•  « 
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POST-NUPTIAL  In  the  case  of  Spirett  v.  Willows  {if\  it  was  held  by 
OP  CREDITORS.  Lord  Wcstbuiy  that  if  the  debt  of  a  creditor  by  whom  a 
caMof4><r<MT.    voluntary  settlement  is  impeached  under  13  Eliz.  c.  5. 

Willow,  . 

existed  at  the  date  of  the  settlement^  and  it  is  shown  that 
his  remedy  is  defeated  or  delayed  by  the  existence  of  the 
settlement^  he  need  not  show  insolvency  on  the  part  of  the 
settlor,  and  that  the  fact  of  a  voluntary  settlor  retaining 
money  enough  to  pay  the  debts  which  he  then  owed,  but 
not  •actually  paying  them,  does  not  take  the  case  out  of  the 
statute.  This  case  was  followed  with  reluctance  in  Free^ 
man  v.  Pope  (z),  which  was  aflSrmed  on  appeal  (a),  but  on 
another  ground,  namely,  that  the  settlor  reduced  himself 
to  insolvency  by  making  the  settlement, 
wben  onus  When  the  settlor  becomes  insolvent  soon  after  the  execu- 

probandl  on  ^ 

•ettior.  tion  of  the  settlement  it  has  been  held  that  the  onus  is  upon 

him  to  show  that  he  was  solvent  at  its  date,  as  the  pre- 
sumption of  fraud  will  be  against  him.  The  case  alluded 
to  is  Crossley  t.  Elworthy  (i),  where  a  settlor  at  the  time 
of  making  the  settlement  made  a  statement  of  assets  and 
liabilities  showing  a  balance  in  his  favour ;  but  nine  months 
after  called  his  creditors  together  and  laid  before  them  a 
statement  showing  himself  insolvent,  and  subsequently 
became  bankrupt,  and  Y.-C.  Malins  held  the  settlement 
'fraudulent  and  void  against  them. 

The  remarks  of  Lord  Westbury  in  Spirett  v.  Willows  (c) 
have  been  considered  as  going  too  far.  It  would  lead  to 
the  conclusion  that  if  at  the  date  of  the  settlement  the 
settlor  has  100,000/.  and  put  100/.  in  the  settlement,  and 
a  creditor  for  10/.  lost  his  money  through  the  settlor  be- 
coming insolvent  subsequently,  the  settlement  should  be 
set  aside  {d). 

(y)  34  L.  J.,  Ch.  365;  3  De  G  ,          (h)  L.  R.,  12  Eq.  168. 

J.  &  S.  302;  L.  R.,  1  Ch.  520.  {c)  34  L.  J.,  Ch.  365;  3  De  G., 

(«)  L.  R.,  9  Eq.  206.  J.  &  S.  302. 

(a)  L.  R.,  5  Ch.  638.  {d)  See  remarks  of  V.-C.  James, 
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That  the  mere  existence  of  a  debt  at  the  time  of  the  fost-nuptial 
settlement  would  not  invalidate  it,  has  been  held  in  the  or  creditors. 
case  of  Kidney  v.  Coussmaker  («).  It  would  seem,  there- 
fore,  that  the  decision  in  Spirett  y.  WiUowSy  which  was 
justified  by  the  facts  of  that  case,  will  not  be  followed 
so  far  as  it  lays  down  th^  mere  indebtedness,  as  distin- 
guished from  substantial  indebtedness,  wiU  invalidate  a 
voluntary  settlement. 

The  new  Bankruptcy  Act,  1869  (32  &  33  Vict,  c.^1),  BMkmptcy  Act. 
enacts,  by  sect.  91,  that  any  settlement  by  a  trader,  not  being 
made  before  or  in  consideration  of  marriage,  or  bon&  fide 
and  for  valuable  consideration  in  fiivoiu*  of  a  purchaser  or 
incumbrancer,  or  a  settlement  on  his  wife  and  children  of 
property  which  has  accrued  to  him  after  marriage  in  right 
of  his  wife,  shall  be  void  as  against  his  trustee  if  he  be- 
comes bankrupt  within  two  years  from  its  date,  and  void 
also  if  he  becomes  bankrupt  within  ten  years,  unless  the 
parties  claiming  under  it  can  show  that  without  the  pro- 
perty comprised  in  it  the  settlor  could,  at  its  date,  pay  all 
his  then  existing  debts. 

As  to  what  creditors  are  entitled  to  impeach  the  settle-  what  cnditon 

voMj  Impeach  tbe 

ment,  it  has  been  said  by  Sir  William  Grant,  in  Kidney  v.  o««d. 
Coussmaker  (^f) : — "  Although  there  has  been  much  con- 
troversy, and  a  variety  of  decisions  upon  the  question 
whether  such  a  deed  be  fraudulent  as  to  any  creditors 
except  such  as  were  creditors  at  the  time,  I  am  disposed 
to  follow  the  decision  in  Montague  v.  Lord  Sandwich  {g\ 
which  is  that  the  settlement  is  firaudulent  only  as  against 
such  creditors  as  were  creditors  at  the  time." 

But  a  voluntary  settlement  may  be  set  aside  under  the 

in  Freeman  t.  Pope,  L.  R,  9  Eq.  {e)  12  Ves.  US. 

206 ;  see  also  French  r.  Frenehy  (/)  Id.  186. 

6  De  G.,  M.  &  G.  96, 101 ;  Holmes  (g)  Id.  148. 
T.  Penney y  3  K.  &  J.  90. 

H.W.  X 
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POST  NUPTIAL  statute,  upon  evidence  of  fraudulent  intent,  although  there 
op^crbd/torb.  were  no  debts  at  the  time  of  its  execution.     And  this  was 

held  by  Lord  Hardwicke  in  Stileman  v.  Ashdown  (t). 
Now  it  is  clear  that  upon  whatever  ground  the  deed  is 
invalidated,  the  property  embraced  by  it  is  thrown  open  to 
the  creditors  at  large,  subsequent  as  well  as  prior  (^). 
Therefore  one  does  not  see  why  subsequent  creditors  should 
not  be- allowed  to  impeach  the  deed.  The  question  seems 
always  to  be  one  of  fraud,  or  no  fraud.  Insolvency  at  the 
time  of  executing  the  deed  is  evidence  of  fraud ;  but  it  is 
not  the  only  evidence.  Suppose  the  debts  paid  off  by 
borrowing  from  a  new  set  of  creditors.  In  such  a  case 
the  fraud  would  only  be  somewhat  more  conspicuous  (/). 

The  onus  probandi,  however,  will  be  thrown  on  those 
who  impeach  the  settlement ;  for  fraud  is  not  to  be  pre- 
sumed. But  when  the  settlor's  circumstances  point  irre- 
sistibly to  the  conclusion  that  there  was  fraud,  as,  for 
instance,  speedy  insolvency,  there  the  onus  is  on  the  settlor 
to  show  his  solvency  (wi). 


Onus  probandi 
OQ  thoae  who 
dudlenge. 


(i)  2  Atk.  481;  and  see  Ware  r. 
Gardner,  L.  R.,  7  £q.  81 7,  where  the 
onljr  debts  were  mortgage  debts, 
and  Freeman  v.  Pojfe,  L.  R.,  5  Ch. 
638. 

{It)  Jenkyn  v.  Vau^han,  3  Drew. 
419;  Tonnshend  t.  Windhamy  2 
Ves.  Sen.  11 ;  Strong  v.  Strong,  8 
Beay.  408.  A  case  of  policies  of 
assarance,  which,  since  1  &  2  Vict, 
c.  110,  are  held  within  the  18  Eliz. 
c.  6.  Walker  v.  Burrowety  1  Atk. 
93 ;  Taylor  v.  Jonet,  2  Atk.  600 ; 
Riehardton  t.  Smallwood,  Jacob, 
652. 

(t)  In  Richardson  Y.  Smallwoody 
Jacob,  566,  Sir  Thomas  Flamer  said: 
"  Suppose  a  person  indebted,  to  exe- 
cute a  conyeyance,  which,  against 


sach  creditors  as  were  creditors  at 
the  time,  would  be  yoid:  then,  if 
thej  are  paid,  and  a  new  set  of  cre- 
ditors stand  in  their  places,  does  that 
make  any  difference  ? ' '  And  a  deed 
haying  for  its  object  to  defeat  future 
creditors  is  yoid  under  the  act,  as  in 
Bailing  r.  JBighopp,  29  Bear.  417, 
where,  after  notice  of  trial  in  an 
action,  the  defendant  executed  a 
yolnntary  conyeyance  to  his  daugh- 
ter, and  took  the  benefit  of  the 
Insolvent  Debtors'  Act,  the  con- 
yeyance was  held  yoid,  as  being  in- 
tended to  defeat  the  plaintiff  in  the 
action. 

(m)  Crossley  y.  Mfcorthy,  L.  R., 
12  Eq.  168. 
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If  payment  of  the  settlors  debt  is  well  secured,  as,  for  post-nuptial 

,         -  .  ,  DEEDS.  RIQHT8 

example,  bj  a  sumcient  mortgage,  it  seems  almost  super-  of  creditors. 
iluouB  to  say  that  the  debt  existing  in  such  a  case  would  when  ■ettior'a 

debts  are  secured. 

not  be  evidence  of  fraud,  and  consequently  would  not 
invalidate  the  settlement  (n). 

A  similar  remark  applies  where  the  settlement  itself  when  deed  itaeif 

'-  *■  proTldes  tor  tbem. 

actually  provides  for  the  payment  of  the  debts  (o). 

But  it  is  not  necesdary  that  the  debts  should  be  abso-  Kotneoeesuytiuit 

debts  should  be 

lutely  due  at  the  time  of  executing  the  settlement,  or  even  •ctuaiiy  due. 
that  they  should  be  certain;  for  it  has  been  decided  that 
the  deed  may  be  displaced  by  evidence  of  debts  that  were 
merely  contingent  (/?). 

A  post  obit  covenant  in  a  marriage  settlement  may  be  p<*towt  cove- 
sufficient  to  bring  the  case  within  the  statute  (q). 

It  has  been  decided  that  a  creditor  under  a  voluntary  voluntary  credi- 

"^    tor  may  Impeach 

post  obit  bond  is  entitled  to  the  benefit  of  the  13  Eliz.  c.  5,  *®^ 
so  as  to  set  aside  a  subsequent  voluntary  settlement  (r). 

Where,  after  executing^  the  deed  the  settlor  continues  in  where  settlor 

^  continues  in  pos- 

possession,  and,  contrary  to  the  professed  character  of  the  '^^^ 
trapsaction,  is  allowed  to  pass  in  the  eyes  of  the  world  as 
owner  of  the  property,  so  as  to  deceive  creditors  who  are 
induced  to  rely  on  his  apparent  solvency, — the  circum- 
stances will  be  regarded  as  evidencing  fraud  («).     It  is 


(«)  Stephem  t.  Olive,  2  Bro.  C. 
a  90;  Luth  T.  Wilkinson,  5  Yes. 
884;  and  see  Ware  v.  Qa/rdner, 
L.  R.,  7  Eq.  817,  where  the  existence 
of  mortgage  debts  at  the  date  of  the 
settlement  was  not  the  g^tmd  on 
which  it  was  inyalidated. 

{p)  9  Ves.  194.  Nunn  t.  WilU- 
more,  8  Term  Rep.  521. 

(^p)  In  Rider  y^ Kidder,  10  Ves. 
860,  a  husband  by  an  ante^naptial 
settlement  covenanted  for  payment 
to  his  wife  of  3,000^.,  \f  she  sur- 
vived him.  Daring  the  coyertorc  he 


made  a  Tolontarj  settlement  npon 
another  woman.  He  afterwardsdied. 
Lord  Eldon  held,  that  the  volantaiy 
settlement  was  a  fraud  npon  the 
widow.    See  1  Rop.  816. 

iq)  Mathews  t.  Feaver,  1  Cox, 
278. 

(r)  Adams  t.  Hallett,  L.  R., 
6  £q.  468. 

(0  Per  Lord  Mansfield :— "  The 
statute  says  not  a  word  about  pos- 
session ;  bnt  the  law  says,  that  if 
after  a  sale,  the  vendor  continne  in 
possession,  and  appear  as  the  visible 
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PoMenlon  miut 
Mooompanj  and 
follow  the  deed. 


POST-NUPTIAL  considered  "  that  unless  possession  accompanies  and  follows 

DEBD8.  RIGHTS  ,  , 

OF  CREDITORS,  the  dccd,"  it  is  void(^).     It  was,  however,  observed  in 

the  case  of  Ryally.  Rolle  {u\  that  the  possession  of  land  is 
of  a  different  nature  firom  the  possession  of  goods,  but  not- 
withstanding this,  if  the  settlor  does  that  which  is  tanta- 
mount to  a  continuance  in  possession,  creditors  will  be 
relieved  (a:).  But  the  rule  above  mentioned,  in  Edwards 
V.  Harbevy  uhi  supray  though  often  quoted,  seems  more 

■ 

plausible  than  very  satis&ctorj.  For  it  may,  and  very 
often  does,  happen  that  possession  ^'  accompanies  and 
follows  the  deed,"  in  cases  where  the  possession  affords  no 
test  of  ownership.  Thus  we  are  told  by  Mr.  Roper  (y), 
that  '^  if  the  settlement  of  the  husband's  personal  estate 
were  conditional^  i.  e.  to  take  effect  upon  his  being  paid  a 
sum  of  money,  and  that  payment  or  condition  were  not 
merely  colourable,  his  continuance  in  the  meantime  in 
possession  of  the  settled  property  would  not  avoid  the 
settlement,  because  by  the  terms  of  the  deed  he  is  not  to 
part  with  the  possession  until  the  condition  be  performed, 
and  according  to  the  above  rule  possession  follows  the 
deed"  {z). 


owner,  it  is  evidence  of  frand." 
Cadogan  y.  Kennett,  Cowp.  432. 
This  is  a  general  rale  first  ennnciated 
in  Tmyne*8  case,  3  Rep.  80;  and 
see  Arundel  t.  Phijpjpt,  10  Ves. 
145. 

(t)  Edwards  v.  Harhen,  2  Term 
Rep.  694,  where  Mr.  Justice  Boiler 
states  the  opinion  of  the  judges. 

(«)  1  Atk.  167;  1  Ves.  sen.  348. 

{x)  Russell  Y.  Hammondf  1  Atk. 
16,  where  the  father  took  back  an 
annuity  to  the  Yalne  of  the  estate 
settled. 

(y)  Husband  and  Wife,  vol.  1,  p. 
819. 

(«)  Or\ffinY.  Stanhope,  Cro.JtLC. 


454,  2  Bulst.  218.  Thus  there  may 
be  an  assignment  of  furniture  to 
trustees  upon  trust,  to  be  left  in  a 
certain  house.  In  such  a  case  there 
is  no  change  of  possession ;  but  yet 
the  possession  is  said  to  accompany 
and  follow  the  deed — that  is  to  say, 
to  be  consistent  with  the  deed.  And 
although  the  13  Eliz.  c.  6,  declares, 
"  that  no  act  whatever  done  to  de- 
ceive a  creditor  or  creditors,  shall  be 
of  any  effect  against  such  creditor 
or  creditors,"  yet  Lord  Mansfield,  in 
Cadogan  v.  Xennett,  Cowp.  432, 
says,  **  Such  a  construction  shall  not 
be  made  in  support  of  creditors  as 
will  make  third  parties  suffer;  for  it 


UASRIAGE  SErrLEMENTS. 


309 


DEEDS.  RIGHTS 
OF  CREDITORS. 


Where  pooetsloa 
Is  fraadolent. 

StilemamY.J^' 
dowm 


But  if  it  appear  that  there  is  a  fraudulent  contrivance  to  post-nuptial 
secure  the  possession  to  the  settlor^  the  deed  will  be  void 
against  creditors  (a). 

In  Stileman  y.  Ashdown  (b)  certain  lands  were  purchased 
in  the  joint  names  of  a  father  and  his  two  sons.  The 
&ther  paid  the  purchase-money^  and  was  in  possession  till 
his  deaths  when  the  possession  was  continued  by  the  sons, 
who,  in  a  question  with  a  judgment  creditor  of  the  &ther, 
contended  that  the  piu*chase  had  'been  made  for  their 
advancement.  But  Lord  Hardwicke  observed  that  ad- 
vancements were  generally  in  the  names  of  the  children 
only,  and  in  such  cases  the  possession  of  the  father  was 
considered  as  that  of  their  guardians  during  infiincy: 
but  here  the  father  and  sons  were  joint  tenants.  The 
father  might  have  become  entitled  to  the  whole  by  sur- 
vivorship ;  and  as  he  had  been  in  possession,  and  appeared 
the  visible  owner,  the  creditor  was  decreed  to  be  let  in. 

AU  such  cases,  however,  are  liable  to  be  affected  by 
circumstances.      Thus  in   Houghton   v.    Tate{c)y  Lord  Hmightany.Tau. 


may  be  a  part  of  the  trust  that  the 
goods  shall  oontinae  in  the  house, 
and  for  a  rery  obvioas  reason,  be- 
cause the  fnmitare  of  one  house  will 
not  suit  another." 

(a)  Lavender  y.  Blackstoiie, 
2  Ley.  146. 

(5)  2  Atk.  478. 

(c)3  You.  &  Jer.  486.  The maiv 
ginal  note  of  the  case  is  as  follows : 
— "  A.  haying  purchased  a  freehold 
estate,  and  paid  part  of  the  purchase* 
money,  died  intestate,  leaving  two 
daughters  his  co-heiressee  and  next 
of  kin.  After  his  decease,  on  pay- 
ment of  the  remainder  of  the  pur- 
chase-money by  the  two  daughters 
and  their  husbands,  the  estate  was 
conyeyed  to  the  two  daughters  as 
tenants  in  common.    By  an  agree- 


ment between  the  two  daughters  and 
their  husbands,  the  freehold  estate, 
and  certain  personal  property,  were 
agreed  to  be  taken  by  B.,  the  hus- 
band of  one  of  the  daughters  (by 
whom  the  remainder  of  the  purchase- 
money  for  the  estate  was  recited  to 
haye  been  paid),  as  his  share  of  the 
property ;  and  a  fine  was  covenanted 
to  be  levied  to  the  use  of  B.  in  fee. 
The  fine  was  neglected  to  be  levied; 
but  B.  remained  in  possession  till  his 
death,  acting  as  absolute  owner  of 
the  estate.  Shortly  before  his  death, 
and  seventeen  years  after  the  cove- 
nant to  levy  the  fine,  a  deed  was 
executed  and  fine  levied,  by  which 
the  estate  was  settled  to  the  use  of 
B.  and  his  wife,  for  their  lives  suc- 
cessively, with  remainder  to  their 
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POST-NUPTIAL  Chief  Baron  Alexander  dismissed  a  bill  filed  by  creditors 
OP  CREDITORS.  ^  ^^  aside  a  post-nuptial  deed  of  settlement  as  fraudulent^ 

upon  the  13  Eliz.  c.  5^  where  the  husband  had  appeared 
till  his  death  as  visible  owner  of  the  estate^  but  the  fee 
stood  undivested  in  his  wife  and  her  sister^  who  was  also  a 
married  woman.  The  facts  were  special,  but  his  lordship 
held  that  the  settlement,  which  was  followed  by  a  fine, 
was  not  to  be  regarded  as  the  husband's  settlement,  but  as 
a  settlement  made  in  fact  by  the  two  married  women, 
and,  therefore,  not  liable  to  impeachment  at  the  suit  of  his 
creditors. 

It  may  now  be  considered  settled,  that  the  mere  fii<;t  of 
possession  being  retained  in  accordance  with  the  terms  of 
the  deed,  is  not  by  itself  evidence  of  fraud  (rf). 

In  each  case  the  question  of  fraud  or  no  fraud,  is  a 
question  for  a  jury. 

Post-nuptial  settlements  of  leaseholds  or  personal  chat^ 
tels  are  not  within  the  exceptions  in  the  Bills  of  Sale  Act 


Possession 
rstatned  not 
per  se  proof  of 
fraud. 


Post-nuptial 
settlements 
within  Bills  of 
Bale  Act. 


children.  A  bill  by  the  creditors  of 
B.  to  s^t  aside  this  settlement  as 
Tolnntarjand  fraudulent,  within  the 
statute  of  13  EUz.  c.  5,  was  dis- 
missed." In  so  deciding,  the  Lord 
Chief  Baron  held,  that  the  true 
owners  who  had  the  fee  of  the  estate 
were  the  married  women,  and  that 
the  settlement  was  their  settlement. 
That  the  first  agreement,  neyer  bar- 
ing being  followed  bj  a  fine,  was 
inoperative;  and  that  the  settlement 
was  not  a  rolnntary  settlement,  or  a 
settlement  by  which  the  estate  moved 
from  B.,  the  debtor,  but  from  the 
two  married  women ;  who,  till  the 
levying  of  the  fine,  stood  upon  their 
title  under  the  original  conveyance 
from  the  vendor,  of  which  title  they 
could  not  (being  under  coverture) 
without  a  fine  divest  themselves. 


One  of  the  points  urged  for  the  de- 
fendants was,  that  the  statutes  of 
the  18th  and  27th  Elizabeth  did  not 
affect  land  conveyed  by  the  vendor, 
not  to  the  debtor  himself,  but  to  hU 
family.  Upon  this  point  the  Lord 
Chief  Baron  abstained  from  giving 
an  opinion.  As  to  the  point  of  visible 
ownership,  he  held  that,  although  B. 
remained  in  possession  to  the  end  of 
his  life,  he  mat  entitled  to  thitpos' 
session  with  or  without  the  fine^ 
under  his  marital  right,  and  by  vir^ 
tue  of  the  agreement  with  the  other 
husband,  who  lived  as  long  as  him- 
self. But  the  creditors  could  not 
charge  the  land  as  being  the  pro- 
perty of  their  debtor;  for  such  it  was 
not. 

{d)  Alton  V.  Harrison^  L.  R., 
4  Ch.  622. 
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(17  &  18  Vict.  c.  36)  (e\  and,  consequently,  require  to  be  pobt-nuptial 

.  1  J         .  DEEDS.   RIGHTS 

registered  under  it.  of  cRcoiToas. 

And  in  the  case  of  Ashton  y.  Blackshaw  {f)y  where  a 
husband  assigned  furniture  to  a  trustee,  to  hold  for  the 
benefit  of  his  wife,  and  the  fiimiture  remained  in  the  joint 
possession  of  the  husband  and  wife,  the  assignment  neyer 
haying  been  registered  as  a  bill  of  sale,  and  the  husband 
haying  become  bankrupt ;  it  was  held,  that  the  furniture 
was  in  his  order  and  disposition,  and  could  not  be  protected 
against  his  assignee. 

It  is  held,  upon  the  27  Eliz.  c.  4,  before  adyerted  to  {g)y  operation  of 
that  a  post-nuptial  yoluntaiy  settlement  is  yoid  as  against 
purchasers  for  yaluable  consideration,  even  where  they  have 
had  notice  (h).  The  settlement  is  wholly  defeated  by  the 
subsequent  sale  and  the  yoluntary  lien  in  equity  against 
the  purchase-money  (i). 

In  the  case,  howeyer,  of  Hales  y.   Cox  (A),  where  a 


{e)  Fowler  v.  Foster,  6  Jur.,  N. 
S.  99. 

(/)  L.  R.,  9  Eq.  510. 

ig)  See  as  to  the  operation  of  this 
act,  with  respect  to  ante-naptial 
settlements,  supra,  p.  296. 

(A)  Buckle  T.  MUchell,  18  Vea. 
100,  where  Sir  William  Grant  said, 
**  It  must,  I  conoeiye,  be  assamed 
that  the  statute  of  the  27th  of  Eliza- 
beth has  now  receiyed  this  constmc- 
tion,->that  a  yolontary  settlement, 
however  free  from  actual  fraud,  is, 
by  the  operation  of  that  statute, 
deemed  fraadnlent  and  yoid  against 
a  subsequent  purchaser  for  a  yalua- 
ble consideration,  eyen  where  the 
purchase  has  been  made  with  notice 
of  the  prior  yoluntary  settlement 
I  have  great  difficulty  to  persuade 
myself  that  the  words  of  the  statute 
warranted,  or  that  the  purpose  of  it 


required,  such  a  construction.  But 
it  is  essential  to  the  security  of  pro- 
perty that  the  rule  should  be  adhered 
to  when  settled." 

See  Pulvertqft  v.  Pulverto/t, 
18  Yes.  84,  to  the  same  effect,  though 
the  settlement  was  a  fair  proyision 
for  a  wife  and  children.  See  also 
Otley  Y.  Manning,  9  East,  59, 
where  all  the  older  cases  are  elabo- 
rately reyiewed  by  Lord  Ellen- 
borough,  who  holds  himself,  with 
the  rest  of  the  Court,  reluctantly 
compelled  to  yield  to  their  authority. 
Barton  y.  Vanlef/thusen,  11  Hare, 
126;  Baking  Y,  Whimper,  26  Beay. 
568. 

(i)  Townend  y.  Toker,  L.  R., 
1  Ch.  446. 

{k)  32  Beay.  118.  And  see  But- 
terfield  y.  Heath,  15  Beay.  408. 
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POST-NUPTIAL  voluntary  settlement  of  real  estate  had  been  executed  and 
of^cred/t!^rs!  there  was  a  covenant  for  quiet  enjoyment,  and  the  settlor 


subsequently  mortgaged  the  property  with  other  property ; 
it  was  held  that  the  volunteers  could  only  take  subject  to 
the  mortgages,  but  that  they  might  throw  the  mortgages 
by  marshalling,  as  &r  as  possible,  on  the  unsettled  property, 
and  so  far  as  that  was  not  possible  to  prove  against  his 
estate. 
27  Eiiz.  does  not        But  whcrc  there  is  as  between  husband  and  wife  a 

operate  where 

vHiuabie  ooittide-    valuable  consideration,  there  the  settlement,  thoura  post- 

ntti'Mi  between  '  -^  o      r- 

husband  and  wife,  nuptial,  will  uot  bc  void  agaiust  a  purchaser  j&om  them 

under  the  27  Eliz.  c.  4  (/). 

A  purchaser  for  value  of  real  estate  cannot  come  into 
equity  to  have  a  prior  voluntary  deed  cancelled ;  the  Court 
leaves  the  parties  to  their  remedy  at  law  (m). 

A  mortgagee  is  a  purchaser  for  value  within  the  statute, 
but  the  Court  will  not  interfere  actively  against  volun- 
teers through  the  medium  of  persons  not  purchasers  for 
value,  but  merely  judgment  creditors  claiming  under  the 
settlor  (n). 

Btuforspeciflo  The  scttlor  cannot  file  a  bill  for  specific  performance 

performance  by  ^  /•  •  i     i 

•etuor.  against  a  subsequent  purchaser  from  him,  though  he  can 

contract  to  seU  to  him,  and  though  the  purchaser  may 
file  a  bill  against  him  {o) ;  but,  in  a  late  case  before 
V.-C.  Stuart,  it  was  held  that  he  might  do  so  when  the 
purchaser  was  a  willing  one  and  the  volimtary  settlement 
formed  the  only  objection  to  the  title  (jd).  A  subsequent 
settlement  on  a  second  marriage  will  be  deemed  a  purchase 
within  the  27  Eliz.  c.  4,  so  as  to  invalidate  a  previous  post- 

(Z)  HewUon  v.  Negm^  16  Beav.  4  H.  L.  486. 

594;  and  see  Atkimon  y.  Smith,  (0)  Smith  v.   Garland,  2  Mer. 

8  De  G.  &  J.  186.  123 ;  Turner  v.  Legard,  Tom.  & 

(m)  Be  Hoghton  y.  Money,  36  Rasa.  281. 

Beav.  98.  (i?)  Peter  v.  McholU,  L.  R.,  11 

(»)  Dolphin  Y.  Aylreard,  L.  R.,  Eq.  891. 
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nuptial  setdement  (9).     The  27  Eliz.  c,  4,  does  not  extend  post-nuptial 

DEEDS 

to  settlements  of  personal  chattels.  bbcurino  the 

The  husband's  post-nuptial  settlement  cannot  bar  the  ^"^'''*^""^' 
legal  claim  of  his  wife  by  survivorship.     Thus  in  Lanoy  SlSSuwrSS*" 
V.  Duke  of  Atholy  the  husband^  in  consideration  of  an  wffe'^.^SSjm  b^ 
accession  to  his  wife's  fortune,  made  a  post-nuptial  settle-  ^^  ^      ^'^ 
ment.     The  wife  survived  her  husband,  and  the  question 
was,  whether  she  or  his  representatives  had  the  best  right 
to  the  accessional  fortune  which  the  husband  had  allowed 
to  remain  as  a  chose  in  action.     Lord  Chancellor  Hard- 
wicke  decided  against  the  representatives;  observing  that 
there  had  been  no  contract  on  the  part  of  the  wife,  "  who 
was  herself  incapable   of  contracting,   and  had  neither 
&ther  nor  guardian  to  contract  for  her"  (r). 

The  case  of  Sykes  v.  Meynel  (*),  may  appear  to  conflict 
with  this  view.  There  the  wife  was  entitled  to  a  mortgage 
debt  which  was  not  reduced  into  possession  by  the  husband 
during  his  life,  and  yet  it  was  held  that  he  was  entitled  to 
it  though  she  was  the  survivor.  In  this  case,  however,  the 
post-nuptial  settlement  gave  the  wife  a  jointure,  whereas 
in  Lanoy  v.  Duke  of  Athol  an  additional  provision  was 
made  for  her. 

Upon  the  same  principle  it  seems  to  foUow  that  a  post- 
nuptial settlement  by  the  husband  cannot  bar  the  wife's 
equity  to  a  settlement. 

Where  equitable  property  comes  to  the  wife  during  the  nor  ber  equity  to 

-  a  lottleiDeut. 


\ 


(q)  Douglasie  y.  Wood,  1  Ch.  Ca. 
99. 

(r)  2  Atk.  448.  «<  It  does  not 
appear/'  says  Mr.  Jacob  (1  Bop. 
305),  ''that  the  sanction  of  the 
wife's  father,  guardian,  or  trnstee 
conld  give  any  additional  effect  to 
the  settlement  as  against  her  in  the 
etent  of  her  snrviving."  See  Stamper 


y.  Barker,  6  Madd.  167.  The  same 
remark  applies  as  to  contracts  by 
infants,  with  the  concurrence  of 
guardians.  See  Held  y.  Moore,  25 
L.  J.,  Ch.  (N.  S.)  69;  and  supra, 
p.  255. 

(«)  1  Dick.  368;  and  see  Bright, 
Hosband  and  Wife,  pp.  106, 109. 
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POST-NUPTIAL  coverture,  and  whei'e  the  husband  has  not  acquired  right 

DSBD8 

SECURING  THE  to  it  as  a  purchaser  (f),  she  is  entitled  to  have  a  settlement 

wiFE'sEQuiTY.  ^^^  ^^  j^  sgaiust  thc  husband  or  against  his  assignees,  if  he 


mStteOTTingttie  ^  bankrupt  or  insolvent.  And  the  husband  is  not  con- 
wheA?usbLi<iia  sidcrcd  as  having  destroyed  the  wife's  equity  by  directing 
iDsoiveuL  or  consenting  to   an  investment  consistent  with  it(tf). 

The  deed  to  be  prepared  for  the  purpose  of  securing  her 
equitable  rights  does  not,  it  seems,  require  judicial  appro- 
bation to  make  it  valid,  if  the  nature  of  the  case  be  such 
that  a  Court  of  Equity  would  decree  a  settlement,  and  if 
the  settlement  made  by  private  arrangement  be  such  as  a 
Court  of  Equity  would  sanction  (y).  But  if  the  amount 
settled  exceed  what  the  Court  would  have  settled,  as,  for 
instance,  if  the  whole  fund  be  settled,  it  will  not  stand  {x) ; 
but  the  Court  itself  will  then  decree  a  proper  settlement 
The  best  course,  however,  to  adopt,  if  for  instance  the  wife 
should  become  entitled  to  a  trust  fiind,  or  if  a  legacy  should 
be  left  her,  and  her  husband  be  involved  in  debt^  is  for  the 
trustee  or  executor  to  pay  the  money  into  Court  under 
"  The  Trustee  Belief  Act,  1847"  (10  &  11  Vict.  c.  96), 
and  this  he  may  do  even  though  the  wife  request  the  fond  to 
be  paid  over  to  her  husband  (y),  and  then  the  Court  will  take 
care  before  the  money  is  paid  out  that  the  wife's  equity  to 
a  settlement  is  sufficiently  provided  for.  Or  the  wife  may 
take  independent  proceedings  of  her  own,  and  by  her  next 


AdTtsable  to 
appl}-  tx>  ihe 
Court. 


(t)  See  fupra,  p.  288. 

(u)  Ryland  v.  Smith,  1  My.  & 
Cr.  63;  and  see  Olaitter  t.  HeweVf 
8  Ves.  207. 

(t?)  See  Wheeler  v.  Caryl,  Amb. 
121 ;  Middleeombe  v.  Marlowe, 
2  Atk.  518;  Moor  v.  RyoauU, 
Prec.  in  Ch.  22 ;  Brown  t.  Jone», 
1  Atk.  190. 

(a?)  Pringle  r.  ffodton,  3  Ves. 


617;  Wray's  trusts,  16  Jnr.  1126; 
SpireU  y.  Willows,  8  De  G.,  J.  &  S. 
298 ;  L.  R.,  1  Ch.  620. 

(y)  Me  Swan,  2  Hem.  &  Mill.  84; 
bat  see  contra,  May  t.  Armttrong, 
W.  Notes,  1866,  p.  233;  Be  Roberts, 
88  L.  J.,  Ch.  708.  And  for  further 
remarks  on  this  subject,  see  the 
chapter  on  the  Wife's  Equity  to  a 
Settlement,  snpra. 
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friend  file  a  bill(2:)  against  her  husband  and  the  trustees,  post-nuptial 

...  V  1  DEEDS. 

or,  in  an  existing  suit,  petition  (a)  for  a  proper  settlement,  securing  the 
and  the  money,  being  then  under  the  control  of  the  Court,  ^'"  8eqo'ty. 
will  be  dealt  with  as  the  Court  thinks  fit. 

A  married  woman  loses  her  equity  to  a  settlement  as  Eqaitj  lout  br 
against  a  purchaser  by  fi:aud(i).  **"**• 

(z)  Lady  JSlihank  t.  MontelieUf      699. 
5  Yes.  787.  (b)  In  re  Lush's  trusts,  L.  R., 

{a)  Scott  Y,  Spashett,  3  M.  &  G.      4  Ch.  691. 
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At  common  law  the  disabilities  of  coverture  entirely 
precluded  the  wife  from  the  enjoyment  of  property ;  for 
whatever  belonged  to  her  while  single,  or  came  to  her 
while  covert,  passed  absolutely  to  the  husband,  or  fell 
under  his  dominion  (a).     In  vulgar  phrase,  what  was  hers 

(a)  In  the  service  of  the  Charch      marriage,  the  man  is  made  to  say  to 
of  England  for  the  celebration  of      the  woman,  "With  all  my  worldly 
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became  his^  and  what  was  his  remained  his  own.     She  tub  sepaeatb 
could  possess  nothing  to  her  separate  use ;  she  could  alien-         ^^"' 
ate  nothing  in  her  lifetime ;  she  could  bequeath  nothing  inability  of  the 
at  her  death  (&).      Such  were  the  rimd  maxims  of  the  dispoae  of  property 


at  law. 


EngHsh  marriage  law. 

These  maxims^  with  certain  arbitrary  consequences 
which  attended  them,  might  perhaps  have  been  adapted  to 
the  habits  of  former  times.  But  when  the  nation  became 
civilised,  other  rules  were  demanded ;  and  Equity,  whose 
fimction  it  is  to  make  the  law  work  justice  by  accommo- 
dating its  operation  to  the  altered  circumstances  of  society, 
attained  that  end  in  the  case  of  married  women,  chiefly  by 
the  introduction  of  the  doctrine  of  separate  use ;  a  doctrine  Eetabiishment  of 

t»     1         t  .  11  •11111^  /.  ****  •eparate  use 

of  the  deepest  importance,  established  by  the  Court  of  by  court*  of 
Chancery,  under  the  wise  administration  of  a  succession  of 
great  men,  without  any  help  from  the  legislature.  Hence 
it  is  that  in  Equity  a  married  woman  is  now  enabled  to 
enjoy  property  independently  of  her  husband.  And  the 
effect  is,  to  protect  her  from  the  consequences  of  his  impro- 
vidence, misfortunes,  or  misconduct,  under  a  law  which 
gives  him  a  power,  almost  unlimited,  over  her  person  and 
her  estate.     This,  therefore,  is  the  purpose  for  which  the 


goods  I  tbee  endow;*'  whereas  he,  in 
fact,  gives  her  nothing,  but  takes 
eyeiything  from  her.  Perhaps  the 
words  in  question  (which  certainly 
do  not  correspond  with  our  law)  were 
adopted  from  the  Roman  Catholic 
litoaL  As  before  observed  (^wpra^ 
p.  19),  the  Commnnio  bonomm  is 
unknown  to  the  marriage  law  of 
England.  See  now,  however,  "  The 
Married  Women's  Property  Act, 
1870." 

(jb)  A  married  woman  cannot 
make  a  will.  Bat  her  hnsband  may 
waive  the  interest  which  the  law 
gives  him  in  her  personal  property. 


to  the  effect  of  enabling  her  to  be- 
queath it  This  waiver,  however, 
he  may  revoke  even  after  her  death 
before  probate.  And  if  he  die  before 
his  wife  the  will  is  void,  so  far  as  it 
derives  validity  from  his  consent. 
For  it  may  be  valid  in  other  respects; 
as  if  it  be  in  execution  of  a  power, 
or  if  it  pass  the  right  of  representa- 
tion to  a  third  person  to  whom  she 
was  executrix.    See  Williams  on 

Executors,  where  this  subject  of  wills  ^  married  woman 

cannot  nutke  a 
by  married  women  is  fully  treated  win. 

of;  and  see  also  Roper  on  Husband 

and  Wife,  vol.  1,  p.  169,  et  seq. 
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THE  BEPAEATE  Separate  use  has  been  deHsed ;  and^  whatever  may  have 

been  thought  of  it  formerly,  the  profession  and  laity  seem 
now  to  be  agreed  that  the  benefits  secured  by  it  greatly 
more  than  counterbalance  the  evils  to  which,  in  some 
instances,  it  may  undoubtedly  give  rise. 

It  is  not  here  proposed  to  attempt  an  antiquarian  review 
of  this  remarkable  creation.  Obscure  and  doubtful  indica- 
tions of  it  are  discernible  so  early  as  the  reign  of  Queen 
Elizabeth.  It  seems  to  have  been  plainly  recognized  by 
Lord  Nottingham,  Lord  Somers  and  Lord  Cowper.  In 
Lord  Hardwicke's  time  it  was  perfectly  established ;  but 
it  was  not  fortified  and  made  secure  till  Lord  Thurlow 
sanctioned  the  clause  against  anticipation;  whereby  the 
wife,  for  whose  benefit  this  fiibric  has  been  reared,  is  pre- 
cluded from  destroying  it  (c). 

The  wife's  separate  property  may  be  acquired  by  contract 
with  the  husband  before  marriage,  or  by  gift,  either  from 
him  or  from  any  stranger,  wholly  independent  of  such 
marriage  ((f). 

In  respect  of  her  separate  property,  the  wife  (subject  to 
certain  qualifications  and  restrictions,  adverted  to  here- 
after), is  regarded  in  equity  as  a  feme  sole.  She  has  not 
only  a  right  of  enjoyment,  but  a  power  of  disposition  en- 
tirely free  from  the  control  of  her  husband. 

The  separate  use  exists  only  in  the  married  state ;  it  ceases 


How  tt  ouij  be 
aoqairtd. 


Wife  reipunded  at 
a  feme  tole  In 
equllj  ;— 


does  not  aifect 


the  hiMband 

beyond  the  cover-  on  the  dissolutiou  of  the  marriage  (e).      The  legal  rights 

of  the  husband,  therefore,  are  not  encroached  upon  beyond 


(fl)  See  Pybfit  t.  Smith,  4  Bro. 
C.  C.  485,  and  remarks  of  Lord 
Langdale,  in  Tullfft  t.  Amutronff, 
1  Beay.  22. 

{d )  Per  Lord  Langdale,  in  Tullet 
T.  Armttrong,  1  Bear.  21. 

(0)  A  bill,  howeyer,  filed  against 
a  feme  covert  in  order  to  affect  her 


separate  estate  will  not  be  defeated 
by  the  subsequent  death  of  her  has- 
band;  Meld  t.  Sarvle,  4  Ross.  112; 
JVai^  y.  Punter,  4  Sim.  474;  and  it 
may  be  filed  even  after  his  death. 
Heatley  v.  Thonuu,  15  Yes.  696; 
Johnson  Y.  Gallagher,  SO  L.  J.,  Ch. 
298. 
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the  coverture.     For  if  he  survive  his  wife,  his  position  the  separate 
with  reference  to  her  property,  whether  real  or  personal,         ""• 
will  be  the  same  as  if  it  had  never  been  settled  to  her 
separate  use. 

But  then  it  must  be  remembered  that  a  wife  who  holds  5°*^,™^. 

defeat  Ids  claim. 

property  to  her  separate  use,  has  a  power  of  disposition 
over  it  which  will  enable  her  to  defeat  the  surviving  hus- 
band's claim.  So  that  the  question  at  her  death  will  be, 
whether  she  has,  or  has  not,  exercised  that  power. 

To  begin,  then,  with  the  simplest  case, — that  of  her  onhiawife't 

^  ,  .  death  he  is  abeo- 

chattels  moveable  in  possession.     Suppose  them  settled  to  h'JJ^"^"!?  ^ 
her  separate  use.     At  her  death  they  will  belong  to  the  JJtuS  to  te?'** 
husband  absolutely;   and  this,  not  only  at  law,  but  in  ■•''■'^"■*- 
equity,  unless  the  wife  have  otherwise  disposed  of  them. 

Thus  in  Molony  v.  Kennedy  {f)y  where  the  husband 
and  wife  had  separated,  and  where  the  wife  at  the  time  of 
her  death  was  possessed  of  cash  and  bank  notes,  settled  to 
her  separate  use, — ^it  was  held  by  Sir  Lancelot  Shadwell, 
that,  as  she  had  made  no  disposition  of  the  cash  and  bank 
notes,  the  husband  was  entitled  to  them  jure  mariti ;  his 
Honour  declaring  that  '^  the  quality  of  separate  property 
ceased  at  the  wife's  death." 

In  Johnstone  v.  Lumb  (y),  the  wife's  fortune  was,  by  a 
marriage  settlement,  vested  in  trustees,  upon  trust  as 
follows ;  namely,  during  her  life  to  be  applied  to  her  sepa- 
rate use,  after  her  death  to  pay  her  husband  500/.  a  year 
for  life ;  and,  subject  to  these  directions,  that  all  the  trust 
property,  and  all  the  income  thereof  ^*  remaining  unap- 
plied "  at  the  time  of  the  wife's  death,  should  be  regulated 
by  the  provisions  of  the  deed,  none  of  which  wete  in  favour 
of  the  husband.  The  trustees  received  the  income ;  and, 
with  the  wife's  privity,  paid  it  into  a  bank  in  their  own 

(/)  10  Sim.  254. 

(^)  15  Sim.  308;  Tugman  y.HopkitUf  4  Man.  &  6r.  389. 
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THE  SEPARATE 
USB. 


f 


80  likewise  her 
chattelB  real. 


May  be  tenant  by 
the  curtesy  of  her 
separate  real 
estate. 


Her  separate 
choses  111  action 
may  be  recovered 
by  him  aa  his 
wife's  adminis- 
trator. 


names.  She  separated  from  her  husband ;  and  thej  made 
remittances  to  her  as  she  required  money.  On  her  decease 
888/.  was  found  in  her  repositories ;  and  a  balance  of  2,049/., 
which  had  arisen  j&om  the  settled  property,  stood  at  the 
credit  of  the  trustees  in  the  bank.  The  Vice-Chancellor 
of  England  held  that  the  888/.  belonged  to  the  surviving 
husband  under  his  marital  right ;  but  that  the  2,049/.  was 
bound  by  the  trusts  of  the  deed,  being  the  result  of  the 
income  "  remaining  unapplied  "  at  the  time  of  the  wife's 
death. 

With  respect  to  the  wife's  chattels  real,  it  is  presumed 
that  the  circumstance  of  their  being  settled  to  the  wife's 
separate  use,  would  in  no  respect  prevent  them  from  vest- 
ing absolutely  in  the  husband  at  her  death ;  but  there 
appears  to  have  been  no  decision  on  the  point. 

And  as  regards  the  wife's  separate  real  estate,  it  seems 
clear  that,  on  the  birth  of  issue  capable  of  inheriting  it, 
the  husband,  if  otherwise  entitled,  will  be  tenant  by  the 
curtesy  (A). 

In  the  same  way,  if  any  of  the  wife's  choses  in  action 
stand  unrecovered  at  her  death,  the  husband  will  be  entitled 
to  sue  for  them  as  her  administrator,  though  settled  during 
the  coverture  to  her  separate  use.  Thus,  in  Proudley  v. 
Fielder  (t),  it  was  stipulated  by  marriage  articles  that 
monies  in  the  funds,  the  property  of  the  intended  wife 
should  be  for  her  sole  and  separate  use  to  aU  intents  and 
purposes,  as  if  she  were  sole  and  unmarried :  but  upon  the 
death  of  the  wife  without  issue,  and  without  having  made 


(A)  Luikington  t.  Sewell,  1  Sim. 
485;  Roberts  v.  Dixwell,  1  Atk. 
607,  and  particalarly  609,  where 
Lord  Hardwicke  says,  "  The  next 
question  will  be  whether  the  devise 
to  the  wife  for  her  separate  nse  will 
bar  the  husband  of  his  curtesy.    I 


am  of  opinion  it  will  not."  See  also 
Ihllett  V.  lyree^  H  Sim.  125;  over- 
ruling on  this  point  Heale  v.  Oreenr 
hank,  3  Atk.  715. 

(i)  2  Mjl.  &  E.  57;  see  also 
Mutters  V.  WVi^W,  2  De  G.  &  Sm. 
777. 
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any  appointment  of  the  property,  it  was  held  that  the  hus-  tbe  separate 

band,  as  her  administrator,  was  entitled  to  it,  and  not  her  

next  of  kin,  who  claimed  as  if  she  had  never  been  married ; 
but  Sir  J.  Leach  said,  "  These  monies  were  to  be  for  the 
sole  and  separate  use  of  Mrs.  Leader,  as  if  she  were  sole 
and  unmarried.  This  expression  has  no  reference  to  the 
devolution  of  the  property  after  her  death.  There  is  not 
a  word  to  vest  it  in  her  next  of  kin,  or  to  defeat  the  right 
which  her  surviving  husband  is  entitled  to  acquire  as  her 
administrator." 

The  wife  of  a  bankrupt  having  separate  choses  in  action 
died,  leaving  her   husband    surviving.      The  assignees 

the  wife ;  and  their  claim  was  allowed  (A). 

In  Drury  v.  Scott  (/),  the  intended  husband  agreed  by 
marriage  articles  that  any  money  which  might  devolve  on 
the  intended  wife,  should  be  settled  on  herself  and  the 
children,  he  drawing  the  interest.  The  wife's  &ther  after- 
wards bequeathed  to  her  a  legacy  for  her  separate  use, 
which  she  left  undisposed  of  at  her  death.  It  was  held 
that  the  surviving  husband  was  entitled  to  this  legacy ;  not 
however,  as  stated  in  the  report,  jure  mariti,  but  it  is  pre- 
sumed in  the  character  of  administrator  to  his  wife,  the 
legacy  having  been  clearly  her  chose  in  action  unreduced 
into  possession. 

The  wife  is  not  bound  to  maintain  her  husband  out  wife  not  bound 

togupporther 

of  the  fortune  thus  withdrawn  from  his  control,  or  to  husband  out  o« 

^  her  sepsnte 

bring  any  part  of  it  into  contribution  for  &mily  pur-  v^v^*^* 

{k)  Stead  v.  Clay,  1  Sim.  294.  her  separate  nse.    Now,  when  his 

In  the  statement  of  this  case  it  is  wife  died,  he  could  only  claim  it  as 

said  that  the  hosband  npon  his  wife's  her  administrator,  and  not  by  virtue 

death  became  entitled,  in  his  marital  of  his  marital  right,  for  it  was  clearly 

right,  to  a  tmst  fnnd  ( 1 ,6001,  stock)  a  chose  in  action, 

which  had  belonged  to  his  wife  for  (0  ^  Ton.  &  Coll.  Cha.  Bep.  264. 

H.W.  T 
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Hifl  llabtlities  for 
her  nme  as  U 
Bho  had  DO  sepa- 
xate  property. 

She  iB  not  boand 
to  maintain  her 
children  oat  of 
aepamte  property. 


THE8RPABATB  poses  (th)  ;  and  this  is  one  of  the  objections  which  were 

formerly  advanced  against  the  8e|)arate  use,  that  it  had  a 
tendency  to  create  divided  interests  and  hostile  feelings  in 
married  life(n).  But  experience  has  shown  that  these 
were  groundless  fears. 

The  husband,  moreover,  is  just  as  much  liable  for  her 
debts  as  if  she  had  no  separate  property  (o). 

We  have  seen  that  when  a  settlement  of  the  wife's  equity 
is  decreed,  it  invariably  includes  in  its  beneficial  operation 
the  children  of  the  marriage  (p).  Yet  there  is  no  obliga- 
tion upon  her  to  maint^kin,  educate  or  provide  for  them 
out  of  her  separate  property,  although  they  have  nothing 
and  the  husband  be  destitute.  This  was  held  by  the 
House  of  Lords,  reversing  the  decree  of  the  Court  below 
in  Hodgen  v.  Hodgen  (y),  under  the  advice  of  Lord  Chan- 
cellor Cottenham  (r). 

The  separate  use  affects  not  only  the  corpus  of  the  pro- 
perty, but  the  produce  of  it  coming  into  the  wife's  hands. 
If  this  were  not  so,  the  object  of  the  institution  would,  in 
many  instances,  be  frustrated;  for,  if  the  husband  were 
allowed  to  assert  his  legal  right  the  moment  his  wife  re- 
ceived from  her  trustees  the  interest  or  dividends  of  her 
separate  property,  who  does  not  perceive  that  she  would 
from  thenceforth  be  entirely  at  his  mercy?  It  may  be 
presumed  (but  it  is  to  be  found  nowhere  decided)  that  she 
may,  in  such  a  case,  pay  the  money  to  her  own  banker. 


Separate  use 
binds  the  produce 
of  the  property 
a«  well  aa  the 
corpus. 


(w)  B7  sect.  13,  of  "  The  Married 
Women's  Property  Act,  1870,"  a 
wife  havrng  separate  property  is 
liable  to  the  parish  for  the  main* 
tenance  of  her  hasband. 

(n)  Lumb  v.  MUnes,  5  Yes.  520. 

(o)  See,  howeyer,  "  The  Married 
Women's  Property  Act,  1870,"  s.  12. 

(p)  See  supra,  p.  84. 

(9)  4  CI.  &  Fin.  323. 


(r)  It  is  presamed  that  Hodgen  v. 
Hodgen,  since  the  passing  of  **  The 
Married  Women's  Property  Act, 
1870,"  is  no  longer  law,  as  sect.  14 
of  that  act  enacts,  that  ''A  married 
woman  having  separate  estate  shaU 
be  sabject  to  all  snch  liability  to 
the  maintenance  of  her  children  as  a 
widow  is  now  by  law  subject  to  for 
the  maintenance  of  her  children." 
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and  that  her  husband  cannot  meddle  with  it.     Nay,  she  the  separate 

may  even  retain  it  in  her  own  possession,  as  a  chattel ^^ 

moveable,  over  which  he  has  no  power.  But  these  ques*- 
tions  do  not  appear  to  have  practically  arisen,  or  at  all 
events,  have  not  been  judicially  decided;  although  the 
case  of  Molony  v.  Kennedy  («)  goes  far  to  warrant  the 
propositions  now  advanced.  For  there  Sir  Lancelot 
ShadweU  observed,  that  an  annuity  which  had  been  set- 
tled to  the  separate  use  of  a  wife,  as  well  as  **  everything 
that  arose  from  it,  was  exempt  from  the  control  of  the 
husband  during  her  life.  And  as  the  cash  and  bank  notes 
which  were  found  in  her  possession  at  her  death  arose 
from  that  annuity,  they  were  part  of  her  separate  property, 
and  she  might  have  disposed  of  them,  either  by  deed  or 
by  will." 

That  there  are  cases  at  law  of  a  contrary  tendency,  and  oontniycaaesat 
some  of  high  authority,  is  true  {t).     But  this  inquiry 
involves   topics  not  of  legal,  but  of  equitable  jurisdic- 
tion (tt). 

Now  it  is  certain  that  where  property  given  to  the  EqnUymakefltiie 

^  ,  A  o  husband  a  tnutM 

separate  use  of  the  wife  fidls  under  the  power  of  the  hus-  for  us  wife. 
band,  equity  will  not  permit  him  to  destroy  her  rights. 


(*)  10  Sim.  254. 

(t)  See  Ikigman  T.  JB^opkinSj  4 
Man.  &  Gr.  889,  where  it  was  held  by 
the  Court  of  Common  Pleas,  that  al- 
though a  wife  may  be  entitled  to  se- 
parate property,  the  dividends  arising 
therefrom  rest  in  the  husband.  See 
also  Came  t.  Brice,  7  Mee.  &  W. 
183,  where  the  Conrt  of  Exchequer 
held  that  wearing  apparel,  boaght 
for  herself  by  a  wife  oat  of  money 
settled  to  her  separate  use  before 
marriage,  and  paid  to  her  by  her 
trustees,  was  liable  to  be  taken  in 
ezecntion  for  her  husband's  debts. 
The  argument  was,  that  *' inasmuch 


as  the  money  with  which  the  clothes 
were  bought  Tested  in  the  husband 
immediately  on  its  being  handed 
oyer  by  the  trustees  to  the  wife,— 
il  fortiori,  the  produce  of  that  money 
by  a  subsequent  contract  made  by 
the  wife  belonged  in  law  to  the  hus- 
band." In  a  Court  of  Equity  the 
argument,  it  is  apprehended,  would 
be  just  the  other  way. 

(u)  See  Churchill  v.  I>lhhen^  9 
Sim.  447,  n.,  where  Lord  Hardwicke 
says,  "  When  a  femme  couverte  has 
a  separate  fortune,  she  may  dispose 
of  i^<&  produce  of  it." 


t2 


324  EQUITABLE  BIGHTS  OF  MABRIED  WOMEN. 

TUB  8RPABATE  ThuB^  Buppose  the  trustee^  in  breach  of  his  dutj^  and  widi- 

I  '- out  the  privity  of  the  wife,  to  pay  the  trust-money  to  die 

husband,  equity  will  convert  the  husband  himself  into  a 
trustee  for  her  (x).  Or  suppose  no  trustee  to  be  appointed, 
and  that  the  legal  ownership  vests  consequently  in  the 
husband,  under  his  marital  right; — here  again  equity  will 
treat  him  as  a  trustee  for  his  wife — as  happened  in  Bennett 
V.  Davis  (y)y  where  a  &ther  havin&r  made  a  devise  of  land 
i.  fee  to  hUd^ghtor.  .  u^^  !<»«.,  fe  he.  »p.r.t, 
use,  without  appointing  any  trustees.  Sir  Joseph  Jekyll 
determined,  that  the  husband,  who  would  otherwise  have 
been  entitled  to  take  the  profits  in  his  own  right  during 
the  coverture,  should  be  '^  debarred  and  made  a  trustee  for 
his  wife." 
ThenomfnaUM^  In  Newlands  V.  Paynter  (z),  a  testator  bequeathed  pro- 
tore  not  neoes-  perty  to  the  Separate  use  of  his  daughter,  whom  he  ap- 
pointed his  sole  executrix.  She  afterwards  married  without 
any  settlement  of  the  property  in  question.  Sir  Lancelot 
Shadwell  held  that  her  husband  was  trustee  of  it,  and, 
consequently,  that  it  was  not  liable  to  execution  for  his 
debts.  In  such  a  case,  his  creditors  cannot  seize  the 
property;  for  although  given  to  the  wife,  without  the  inter- 
vention of  a  trustee,  the  legal  right  of  the  husband  is  sub- 
ject to  a  trust  in  equity  for  the  preservation  of  the  separate 
use,  and  he  takes  the  property  as  he  finds  it  (a). 

It  is  therefore  not  actually  necessary,  though  surely 
desirable  in  every  case,  that  the  instrument  constituting 
the  separate  use  should  itself  make  an  appointment  of 
trustees. 


(a?)  Rich  V.  Cockell,  9  Ves.  875.  (y)  2  P.  Wms.  816. 

See  also  Izod  v.  Lamb,  1  Cr.  &  J.  (z)  10  Sim.  377. 

35 ;  Gardner  v.  Gardner,  1  Giff.  (a)  Newlands  v.  Paynter,  i  MyL 

1 26 ;  Archer  y.  Horke,  7  Ir.  Eq.  Rep.  &  Cr.  408. 
478. 
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The  provision  is  liable  to  fail  against  third  parties,  the  separate 


USE. 


wherever  the  husband  can  dispose  of  the  property  without  - 

.  .  ^  r      r       ^  Where  third 

their  havins:  notice  of  the  trust  (b\  !»«»«  have  no 

®  ^    -'  notice  of  the 

Even  at  common  law  the  separate  use  may  be  protected.  *'^*- 

.  How  far  the 

It  would  rather  appear,  however,  that  this  can  only  be  by  common  l«w 

^^        '  '  J  J    Courts  wiU  pn>- 

the  interposition  of  a  trustee  holding  the  legal  estate.     In  J^theuepaiate 
such  a  case,  the  Common  Law  Courts,  following  their  own 
maxims,  will  regard   the  trustee  as  owner  of  the  pro- 
perty, so  as  to  save  it  from  execution  for  the  husband's 
debts  (c). 


(J)  Parker  v.  Brooke,  9  Ves.  583. 
In  this  case,  howeyer,  a  porchaser 
was  fixed  with  notice. 

(c)  This  subject  was  considered 
on  the  Common  Law  side  of  the 
Exchequer  in  Izod  y.  Lamb,  1  Cr. 
&  J.  85,  where  Lord  Chief  Baron 
Alexander  thus  expressed  theopinion 
of  the  Court: — "The  question  is, 
whether,  without  the  intenrention  of 
a  trustee  in  whom  a  legal  interest  is 
yested,  effects  can  be  protected  from 
an  execution  against  the  husband. 
It  is  said  to  be  decided  bj  many 
cases,  that  though  the  property 
belongs  to  the  wife,  yet  that  where 
a  trustee  is  interposed  and  the  effects 
are  assigned  to  him  for  her  separate 
use,  they  are  clearly  protected  from 
an  execution  against  the  husband : 
they  then  proceed  to  state  that  when 
the  intention  of  the  parties  is  clearly 
signified,  the  husband  himself  may 
and  does  become  a  trustee  for  the 
separate  use  of  the  wife,  and  that, 
being  a  mere  trustee,  the  property 
of  his  cestui  que  trust  cannot  be 
taken  for  his  debt.  This  is  said  to 
be  proyed  by  many  analogous  cases. 
And  here,  the  husband  being  the 
trustee,  and  the  wife  the  cestui  que 
trust,  her  property,  it  is  said,  cannot 


be  taken  for  his  debt  It  appears 
to  us  that  some  part  of  this  argument 
is  quite  solid.  It  is  clear  that  where, 
in  consideration  of  a  marriage,  per- 
sonal chattels  are  assigned  to  a  trus- 
tee for  the  separate  use  of  the  wife^ 
they  cannot  be  taken  in  execution 
for  the  debt  of  the  husband.  A 
Court  of  Law  will  consider  the  trus- 
tee as  the  legal  owner  of  the  pro- 
perty, and,  under  the  protection  of 
the  legal  estate,  the  wife  will  haye 
the  benefit  of  the  contract  comprised 
in  the  marriage  settlement.  We  also 
think  the  husband  may,  in  some  cir- 
cmQStances,  be  a  trustee  for  his  wife. 
That  expression  is  used  and  has 
been  acted  upon  in  Courts  of  Equity; 
but  it  is  not  true  in  the  sense  in 
which  it  has  been  used  in  this  argu- 
ment, nor  do  we  know  that  any 
such  principle  has  been  acknow- 
ledged or  acted  upon  in  a  Court  of 
Law,  and  no  such  case  has  been  cited 
in  this  argument.  It  appears  to  us, 
that  to  establish  such  a  principle 
and  to  apply  it  to  this  case,  would 
break  down  the  distinction  of  the 
Courts  of  Law  and  the  Courts  of 
Equity  upon  this  subject.  It  is  not 
for  us  to  pronounce  what  decree  a 
Court  of  Equity  would  make  against 
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THE  SEPARATE 
USE. 

Mi^  be  eetar 
blUhed  by  ptirol. 


Can  the  separate  use  be  established  by  parol  testi- 
mony? This  is  a  point  which,  it  is  belieyed,  has  not 
been  settled  by  decision  {dX  If  the  husband,  before  mar- 
riage, agree  that  his  wife  shall  hold  certain  property  to 
her  separate  use,  such  agreement,  to  be  binding,  must  be 
in  writing,  and  signed  as  required  by  the  Statute  of  Frauds. 
But  if,  during  the  coverture,  a  stranger  should  think  fit  to 
dedicate  a  sum  of  money  to  the  separate  use  of  a  married 
woman,  no  reason  seems  to  suggest  itself  why  this  might 
not  effectually  be  done  by  parol.  The  Statute  of  Frauds, 
it  is  conceived,  would  not  apply  to  such  a  case. 


a  husband  npoo  a  coyenant  sach  as 
is  contained  in  this  marriage  settle- 
ment ;  but  it  appears  to  us,  that  if 
the  arguments  of  the  defendant  were 
accurate,  all  that  machinerj,  and  all 
those  proYLBions,  so  carefully  intro- 
duced into  settlements  to  protect 
the  property  of  a  married  woman 
for  her  separate  use,  are  unnecessary. 
We  further  think,  that  the  total 
absence  of  any  express  authority  in 
a  Court  of  Law  for  the  broad  pro- 
position contended  for  on  the  part  of 
the  defendant  is  almost  conclusive 
against  it.  We  are  of  opinion,  there- 
fore, that  at  law,  these  goods  are 
the  goodsof  the  husband."  See  also 
DavUon  y.  Atkituon,  6  Term  Bep. 
434,  where  the  Court  of  King's 
Bench  held  that  persons  named  in  a 
will  as  trustees  for  the  party  from 
whom  the  wife  claimed,  were  to  be 
regarded  as  trustees  for  the  wife 
herself.  Lord  Chief  Justice  Kenyon 
observing :  "It  is  true  that  a  Court 
of  Equity  will  in  some  cases  consider 
the  husband  as  a  trustee  for  the 
wife,  where  her  interest  cannot  other- 
wise be  so  effectually  protected. 
But  here  are  other  and  better  pro- 
tectors of  her  interest,  namely,  the 


trustees  under  the  will  in  whom  the 
legal  estate  is  vested,  and  who  may 
he  considered  as  trustees  for  her. 
In  this  case  the  interests  of  the  hus- 
band and  vrif  e  are  directly  in  opposi- 
tion to  each  other ;  and  if  we  were 
to  permit  the  husband  to  recover  this 
money,  which  was  intended  for  the 
separate  use  of  the  wife,  we  should 
destroy  that  separate  right"  In 
J)ean  v.  Brown,  2  Car.  &  Fay.  62,  a 
feme  sole  was  engaged  in  business; 
and,  before  her  marriage,  conveyed 
<^  her  stock  in  trade,  furniture,  and 
other  articles  belonging  to  her  in  and 
about  the  said  business,"  to  a  trustee 
for  her  separate  use  \  and  then  she 
married.  It  was  held  that  snch  pro- 
perty was  not  liable  to  be  taken  in 
execution  for  the  debts  of  her  hus- 
band, though  some  of- the  articles 
had  been  disposed  of,  and  others 
purchased  for  her  use  in  their  stead. 

As  to  parish  settlements  under  the 
Poor  Laws,  where  the  wife  is  cestui 
que  trust  of  separate  property,  see 
2  Queen's  Bench  Reports,  p.  659. 

{d)  But  see  Simmons  y.  Simmons, 
6  Hare,  352,  where  the  point  is 
touched  upon  by  V.-C.  Wigram. 
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It  may  not  be  out  of  place  here  to  observe,  that  the  the  separate 

separate  use  exists  in  Scotland ;  where  it  was  introduced 

for  the  same  purposes,  and  about  the  same  period,  as  in  soStbuid.^"^ 
this  country  {e). 


{e)  In  Scotland  the  establishment 
of  the  separate  use  was  not  attended 
with  the  same  difficulties  as  in 
England;  for  in  Scotland  it  appears 
to  have  been  always  allowed  that 
property  real  or  personal  might  be 
given  by  a  third  person  to  a  married 
woman,  so  as  effectaaUj  to  exclude 
her  husband's  jus  mariti.  This  is 
laid  down  in  Erskine's  Institutes, 
B.  L,  t.  yi.|  B.  14 ;  and  is  taken  for 
granted  in  decisions,  not  as  an  equit- 
able privilege,  but  as  matter  of  clear 
right  at  Ck)mmon  Law.  But  though 
a  third  party  could  thus  exclude  the 
jus  mariti,  it  was  for  some  time  the 
opinion  of  Scotch  lawyers  that  the 
husband  could  not  by  his  own  act 
renounce  it.  This  notion,  which 
came  into  vogue  about  the  close  of 
the  seventeenth  century,  was  founded 
upon  a  refinement  characteristic  of 
the  age  and  the  country.  It  was  held 
that  the  jus  mariti  was  a  right  inhe- 
rent in  the  husband,  and  therefore 


that  no  renunciation  of  it  by  him,  or 
stipulation  against  it  on  the  part  of 
the  wife,  even  by  ante-nuptial  con- 
tract, could  be  effectual ;  inasmuch 
as  upon  the  marriage  taking  place 
the  property  intended  to  be  secured 
"recurred  to  the  husband  like  water 
thrown  upwards,  which"  (Lord  Stair, 
the  great  Scotch  Comnentator  teUs 
us)  **  doth  ever  return."  This  cap- 
tivating subtlety,  called  the  doctrine 
of  recurrence,  was  put  an  end  to 
about  1730,  when  the  Scotch  Court 
decided  that  a  husband  might  re- 
nounce his  jus  mariti.  And  in  a  case 
before  the  House  of  Lords  it  was 
held  that  the  separate  use  in  Scot- 
land was  founded  on  the  same  prin- 
ciples and  intended  to  accomplish 
the  same  purposes  as  in  England; 
and  that  it  admitted  of  being  for- 
tified, in  the  same  manner,  by  a 
clause  against  anticipation.  Bennie 
v.  Ritchie,  12  CI.  &  Fin.  204.  As 
to  clauses  of  anticipation,  see  ii\fra. 
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"Phopehty,"  said   Lord   Thurlow,   in  Fettiplace  v. 

Gorges  (/),  "the  moment  it  can  be  enjoyed,  must  be 

Her  power  of  dir-  enjoved  with  all  its  incidents."     Therefore,  when  married 

pceltlon  over  her  "   •' 

■epuftto  property,  ^^omen  wcrc  allowcd  to  enjoy  property  independently  of 

their  husbands,  the  privilege   necessarily  implied  a  jus 

SSaHSSS^r"  disponendi.  Accordingly,  it  is  said  that  a  wife  may  dis- 
pose of  her  separate  property,  as  if  she  were  sole.     And, 


(/)  1  Ves.jim.49. 
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SO  far  as  her  personalty  in  possession  is  concerned,  she  may     wipe's  do- 

M1NIOM   OVER. 

do  so  undoubtedly,  either  for  or  without  a  valuable  con-      sbfarate 
Bideration.  ""*'^- 


I 


It  would  seem,  too,  that  on  the  principle  of  her  being  Her  septate  re- 

,         ,  venionaiy  chat- 

regarded  in  equity  as  a  feme  sole,  she  may  validly  dispose  teureau 

of  her  reversionary  interests  in  chattels  real  (ff). 

And  it  is  not  easy  to  see  why,  on  the  same  principle,  Hersepamtew- 

•^  '^ '  r  r     '  YerBionazy  choees 

she  should  not  be  at  liberty  to  dispose  in  equity  of  her  ^««'*<>«^ 
reversionary  choses  in  action,  when  limited  to  her  separate 
use. 

In  Stiffe  V.  Everitt  (A)  it  appears  to  have  been  held  that 
a  husband  and  wife  cannot  efiFectuaUy  dispose  of  the  life 
interest  of  the  wife  beyond  the  coverture,  where  the  fund 
is  not  settled  to  her  separate  use.  For  the  wife,  in  such  a 
case,  may  outlive  her  husband;  and  then  such  part  of  the 
life  interest  as  would  be  enjoyed  by  her  after  the  deter- 
mination of  the  coverture  must  be  regarded  as  reversionary. 
The  inference  derivable  from  the  case  seems,  therefore,  to 
be  that  where  the  life  interest  is  settled  to  the  wife's 
separate  use,  her  power  of  disposition  over  it  in  equity  will 
be  the  same  as  if  she  were  a  feme  sole  (z). 

When,  however,  her  separate  property  consists  of  real  HofMpawtereai 
estate,  the  case,  for  technical  reasons,  is  in  some  degree 
different. 

On  this  subject,  Mr.  Roper  (Jt)  says,  that  "  a  limitation 
of  real  estate  to  the  wife  in  fee,  to  her  sole  and  separate 
use,  without  expressing  more,  will  not  enable  her  to  dispose 


estate. 


(y)  Major  y.  Zansley,  2  Rass.  & 
M.  355;  Donne  v.  Hart,  2  Rass.  & 
M.  S60.  See  also  SturgU  y.  Corp^ 
13  Ves.  190. 

(A)  1  Myl.  &  Cr.  37. 

(i)  It  muflt  be  remarked,  howeyer, 
that  npon  the  principles  of  JkUlett 
y.  Artnttrong,  1  Beay.  1,  the  case 
of  Stiffe  y.  Everitt  was  really  a 
case  of  separate  use.    The  wife,  at 


the  time  of  the  gift,  was  single. 
When  she  afteiifrards  married,  the 
separate  use  attached.  Bat  at  the 
date  of  the  decision  in  Stiffe  y. 
Everitt  ( Janaary,  1836),  this  point 
as  to  the  attaching  of  the  separate 
ase  on  the  snbseqaent  marriage  of  a 
feme  sole  was  not  quite  settled. 
(k)  2  Has.  &  Wife,  182. 
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of  it  during  the  marriage^  otherwise  than  bj  fine  or  reco- 
very ;  because,  no  power  having  been  given  to  her  by  the 
instrument  to  make  any  disposition  of  the  property,  she 
can  only  do  so  by  the  mode  prescribed  by  the  general 
law ;  and,  if  she  omit  to  do  so,  her  heir  will  take  the 
estate."  But  it  would  rather  appear,  that  according  to 
the  principle  of  modem  cases,  the  heir  would  be  treated  as 
a  trustee ;  for  whatever  may  have  been  the  law  at  the  time 
when  Mr.  Roper  wrote,  the  inclination  of  the  Courts  in 
the  present  day  is  to  give  effect  to  the  wife's  disposition  of 
her  separate  estate,  exactly  as  if  she  were  sole.  Now,  if  a 
married  woman  has  the  fee-simple  of  real  property  to  her 
separate  use,  she  may,  without  her  husband's  concurrence, 
convey  the  equitable  or  beneficial  interest  by  deed,  executed 
by  herself  alone;  for,  as  Chief  Baron  Beynolds  said,  in  Bea 
V.  Williams  (l\  **  every  one  who  has  an  estate  has  two 
rights  in  him,  a  legal  estate  and  an  equitable  interest"  (in). 
In  Major  v.  Lansley  (n).  Sir  John  Leach  held,  that 
to  bind  the  wife  in  such  a  case  a  fine  was  not  neces- 
sary. Up  to  a  recent  period  this  point  still  remamed  in 
doubt,  since  it  was  held  by  many  judges  that  a  married 
woman  could  not  dispose  of  real  estate  settled  by  will  to 
her  separate  use  without  an  express  power  of  appointment 
or  by  act  inter  vivos,  otherwise  than  by  deed  duly  executed 
in  conformity  with  the  provisions  of  the  Fines  and  Beco- 
veries  Act,  so  as  to  disinherit  or  bind  her  heir  (o). 

It  has  now,  however,  been  expressly  decided  by  Lord 


(0  8  Sugd.  V.  &;  P.,  App.  62. 

(m)  That  a  person  may  haye  two 
estates  in  him  (legal  and  eqaitahle), 
appears  by  the  cases,  which  say  that 
tenants  in  common  of  mortgage 
money  y  holding  the  mortgaged  estate 
as  joint  tenants,  foreclose  or  pmv 
chase  the  estate  to  them  and  their 
heirs  as  joint  tenants,  yet  they  re- 
main tenants  in  common  in  equity. 


8  Bac.  Abr.  683,  6th  edit,  quoting 
Abr.  £q.  292;  PrsB.  Cha.  832;  and 
see  Coote  on  Mortgages,  033,  citing 
2  Yes.  258;  8  Yes.  631. 

(n)  2  Ross.  &  MyL  355. 

{o)  JTarriiY.  Matt,  UBeay.  169; 
Lechmere  t.  Bratheridge,  82  Bear. 
368;  1  White  &  Tudor^  L.  C,  8rd 
edit,  p.  448. 
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Chancellor  Westbuiy,  in  the  leading  case  of  Taylor  v.     wipe's  do- 
Meads  (p),  that  a  married  woman  having  real  property      separate 

settled  to  her  separate  use  in  fee,  and  not  restrained  from  ''"^'^'' — 

alienation,  has,  as  incident  to  her  separate  estate,  and  ' 

without  any  express  power,  a  complete  right  of  aUenation 
by  instrument  inter  vivos  (not  acknowledged  under  the 
Fines  and  Recoveries  Act)  or  by  wiQ. 

If  land  be  conveyed  to  a  trustee  and  his  heirs  in  trust 
for  a  feme  coverte  and  her  heirs  for  her  separate  use,  she 
may  dispose  of  the  fee-simple  precisely  as  if  she  were  a 
single  woman  (y). 

At  law,  indeed,  a  married  woman  cannot,  without  a 
power,  devise  separate  real  estate  limited  to  her  in  fee. 
But  if  full  effect  is  to  be  given  to  the  principle  that  she  is, 
as  far  as  possible,  to  be  considered  in  equity  a  feme  sole, 
one  can  hardly  see  why  she  should  not  be  at  liberty  to 
devise  the  beneficial  interest,  nor  why  her  devisee  should 
not  be  entitled  to  call  for  the  legal  estate  (r). 

The  wife  being  in  equity  considered  a  feme  sole  with  she  may  bestow 

_  her  separate  pro- 

reference  to  her  separate  property,  she  may,  of  course,  make  i»rty  on  her  hoa- 
a  present  of  it  to  her  husband  {s) ;  although  at  law  there  is, 
in  general,  no  such  thing  known  as  a  donatio  inter  virum 
et  uxorem. 

The  wife's  examii^tion  and  consent  in  Court  is  entirely  Herexaminatioii 

and  consent  In 
Coart  not  neoes« 

(p)  34  L.  J.,  Ch.  203.  bear    upon,   though   they  do  not  ""y* 

iq)  Lewin  on  Trusts,  5th  edit.,  actually  decide,  the  aboye  questions, 

p.  601,  and  cases  there  cited.    See  But  most  of  these  authorities  are 

also  Pridfi  y.  JBubb,  L.  R.,  7  Ch.  64,  founded  on  technical  reasoning,  and 

where,  in  the  course  of  his  judg-  are  referable  to  a  period  when  the 

ment  (at  p.  69),  Lord  Chancellor  separate  use  was  less  matured  than 

Hatherlej  says,  "  It  cannot,  I  appre-  at  present.    See  Sugd.  on  Powers, 

bend,  be  now  disputed,  that  when  a  chap.  4,  sect  1. 
woman  is  the  owner  of  real  estate,  («)  A  married  woman  haying  a 

to  her  separate  use,  she  is  to  all  in-  fund  settled  to  her  separate  use  may 

terests  and  purposes  in  the  position  assign  it  to  her  husband.    Zf/nn  y. 

of  tifefne  sole,  so  as  to  be  able  to  dis-  Aihton,  .1  Buss.  &  M.  190;  Gard- 

pose  of  that  estate  by  will  or  deed."  y.  Gardner,  1  GiS.  126. 
(r)  There  are  seyeral  cases  which 
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When  hasband 
applies  the  Kpa- 
rate  property  to 
the  use  of  the 
tunily. 

When  she  allows 
him  to  take  it 
and  makes  no 


When  she  will 
be  entitled  to  re- 
Irobursement 
from  his  estate. 


In  what  eases  her 
examination  and 
consent  neoessaxy. 


unnecessary  with  reference  to  her  separate  property  (t). 
But  where  it  is  a  fund  in  Court  it  will  not  be  paid  to  the 
husband^  unless  her  consent  is  taken  in  Court  {u). 

When  the  wife  has  made  a  gift  to  her  husband,  she  will 
be  precluded  after  his  deatH  from  charging  his  estate  with 
what  he  so  received  {x). 

If  she  allow  him  to  receive  her  separate  income,  and  he 
apply  it  to  the  use  of  the  family,  she  will  be  presumed  to 
have  assented  to  this  arrangement  (y). 

If  a  wife  see  her  husband  receive  her  separate  property 
and  do  not  make  a  claim  to  it,  she  will,  in  general,  and 
unless  there  be  circumstances  suggesting  an  opposite  con- 
struction, be  held  to  have  made  a  gift  of  it  (2:). 

But  if  the  circumstances  do  not  warrant  the  inference 
that  the  wife  has  assented  to,  or  acquiesced  in,  the  hus- 
band's receiving  her  income,  or  in  his  mode  of  applying  it, 
she  will  be  entitled  to  reimbursement  out  of  his  estate  (a). 


(t)  Upon  this  sabject  Mr.  Jacob 
(2  Roper,  223)  obaerves :  "  It  is,  in 
general,  said  that  the  wife's  consent 
is  only  required  for  the  purpose  of 
waiving  her  equitable  right  to  a 
provision  out  of  her  choses  in  action 
not  settled  to  her  separate  use.  See 
13  Yes.  192;  3  Madd.  185.  But 
her  consent  in  Court  has  sometimes 
a  further  effect;  as  in  cases  where 
it  has  been  taken  for  the  purpose  of 
declaring  her  election.  Where 
money  is  given  on  trust  to  be  laid 
out  in  purchasing  land  to  be  con- 
veyed to  a  feme  coverte,  she  may, 
on  an  examination  in  Court  or  before 
commissioners,  elect  to  take  it  as 
money.  Pearson  v.  Brereton,  8 
Atk.  71;  Binford  v.  Bawden^  I 
Yes.  jun.  512.  If  the  land,  when 
purchased,  is  to  be  settled  upon 
her  in  tail,  her  election  is  made  by 
a  like  examination  upon  a  petition 


under  the  statute  39  &;  40  Geo.  3, 
c.  56. 

(«)  Milner  v.  Buth,  2  Yes.  jun. 
488;  WordmarthY.Dayrell,^yf. 
R.  689. 

(ar)  PmUet  v.  Delaval^  2  Yes. 
sen.  663 ;  2  Rop.  220 ;  MUner  t. 
Bwk,  13  Yes.  jun.  488 ;  BartleU 
v.  Gillardf  8  Russ.  149;  see  also 
QUon  Y.  Hideout,  1  Mac  &  G. 
529. 

(y)  Squire  v.  Bean,  4  Bro.  C.  C. 
826;  Carter  v.  Henderson,  3  Sim. 
370;  Rowley  t.  Unwin,  2  K.  &  J. 
138;  CorbaUy  r.  Orainger,  4  Ir. 
Ch.  Rep.  173;  Payne  y.  WhiU,  26 
Beav.  1. 

(z)  Bererford  r.  AroKlnshop  of 
Armagh,  13  Sim.  643;  Caton  r. 
Rideout,  1  M.  &  G.  629. 

(a)  Parker  y.  Brooke,  9  Yes. 
583.  It  was  inslBted,  in  this  case, 
that  the  hasband,  having  received 
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In  directing  an  account  of  the  wife's  separate  estate     wife's  do- 
against  her  husband^  consideration  will  be  had  of  any 
extra  expenses  to  which  he  may  have  been  put  with 


MINION  OVER 

SEPARATE 

ESTATE. 


In  directing  an 


reference  to  her  maintenance;  as  in  Attorney-General  r,  account  against 
Parntherlb)y  where  the  husband  was  subjected  to  outlays  expenses  wiu  be 

.1  ^      considered. 

distinct  from  ordinary  family  expenditure,  by  reason  ofi 
his  wife  being  insane.  The  Court  does  not  proceed  on 
the  principle  which  gOTcms  its  discretion  in  the  case  of  an 
infant,  whose  &ther  is  never  allowed  for  maintenance, 
unless  he  appear  not  to  be  of  ability  (c). 

Where  a  wife  was  in  a  lunatic  establishment,  and  the 
husband  unable  to  maintain  her  therein,  the  Court  ordered 
that  the  surplus  income  of  her  separate  property  should 
be  paid  to  him;  but  refused  to  apply  any  part  of  the 
principal  fund  to  reimburse  him  in  respect  of  what  he  had 
actually  paid  for  her  past  maintenance  {d). 

Where  the  husband  had  received  advances  from  the  ^^"^.^JS^t^^ 

ooont  will  be  car- 

trustees  of  the  wife's  separate  property,  and  where  she  had  »*«***«^ 
lived  with  him  till  he  died,  on  a  bill  filed  by  her  against 
the  trustees,  it  was  held  by  Sir  W.  Grant,  that  the  account 
ought  not  to  be  carried  back  beyond  the  period  of  his 
death  (e).  The  savings  of  the  wife  not  given  by  her  to  the 
husband  may  be  followed  if  invested  in  his  name  in  real 
estate  (y  ). 

The  wife  may  authorize  her  husband  to  receive  her  satisfaction  of 

J  wife  8  claim  on 

separate  income  from  the  party  bound  to  pay  it ;  and  this  J^enuTt^he? 
will  satisfy  the  demand ;  or  she  may  produce  the  same  **"***°'*" 

property  settled  to  the  separate  use  {d)  Edward$  y.Abrey,  2  Phil.  87. 

of  his  wife,  most  accoant  for  it  {e)  Dalbiao  y.  Dalbiac,  16  Yes. 

Sir.  W.  Grant  said,  "  There  could  116. 

be  no  doubt  in  giying  the  account."  (/)  Darkin  y.  Darkin,  17  Beav. 

Darhin  y.  Da/rUnf  17  Beav.  678.  678;  see  Rome  y.  Rowe,  2  De  G.  & 

{h)  4  Bro.  408.  Sm.  294;  Barrack  v.  APCulloch,  3 

(c)  Brodie  y.  Barry,  2  Ves.  &  K.  &  J.  llOj  Soale»  y.  Baiter,  28 

B.  36.  Beay.  91. 
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w  I FE '  s  D  o-  effect  by  tacit  and  implied  acquiescence.  Thus,  in  Bartlett 
V.  Gillard{h)y  an  annuity  given  to  the  separate  use  of  a 
married  woman,  was  held  to  be  discharged  by  payments 
made  to  the  use  of  the  husband,  and  sums  allowed  him  on 
account ;  the  circumstances  being  such  as  to  satisfy  the 
Court  that  the  mode  of  dealing  between  the  party  who 
was  bound  to  pay  the  annuity  and  the  husband  was  with 
the  acquiescence  of  the  wife,  or  with  her  authority  express 
or  implied. 

In  Carter  v.  Anderson  (i)this  doctrine  was  carried  still 
further;  for  there  a  married  woman  was  entitled  to  an 
annuity  of  500/.  for  her  separate  use,  charged  on  an  estate 
not  belonging  to  her  husband,  but  of  which  he  was,  under 
a  power  of  attorney,  in  receipt  of  the  rents.  It  appeared 
that  for  several  years  she  had  made  no  demand  upon  the 
owner  of  the  estate ;  while,  on  the  other  hand,  her  husband 
became  his  debtor  in  respect  of  the  rents  received  by  him, 
and  was  declared  a  bankrupt.  She  then  filed  her  bill  against 
the  owner,  claiming  arrears  accrued  during  the  period 
while  her  husband  had  received  the  rents;  but  was  met  by 
the  objection  that  she  had  already,  through  her  husband, 
received  the  income,  and  enjoyed  it,  and  therefore  was  not 
entitled  to  demand  it  over  again.  Sir  Lancelot  Shadwell 
held,  that  as  she  had  resided  with  her  husband  all  the 
time;  as  she  had  had  the  benefit  of  his  expenditure;  as 
she  knew  that  he  was  in  receipt  of  the  rents;  and  as  she 
had  made  no  claim  on  the  owner  until  after  her  husband's 
bankruptcy;  she  was,  under  all  the  circumstances,  pre- 
cluded fi-om  enforcing  her  demand. 
She  may  make  The  wifc,  SO  far  as  her  separate  property  is  concerned, 

oontmctA  rapoct- 

iiig  her  separate     mav  make  contracts  respectinff  it;  and  those  contracts 

property;—  •'^  ^  .. 

will  either  bind  her  if  valid,  or  be  set  aside  if  invalid, 
precisely  on  the  same  principles  which  govern  in  other 

(A)  3  Buss.  149.  (i)  3  Sim.  870. 
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cases  of  the  like  nature,  where  the  contracting  parties  on     wife's  do. 
both  sides  are  free  from  disabilities  (A).     She  has  also  the      separate 
same  power  over  the  savings  out  of  her  separate  estate  as       estate. 
over  the  separate  estate  itself  (/). 

It  may  now  be  considered  as  decided  that  the  wife's  majMndber 

^  ^  Bepftnte  propertj 

separate  estate  will  be  bound  by  her  general  engagements  ^^'^•°*^*" 
or  contracts  in  writing  {m)\  but  whether  a  mere  verbal 
agreement  is  sufficient  to  bind  her  separate  estate  is  a  point 
not  free  from  doubt  (n). 

Up  to  a  recent  period  it  was  held  that  the  general  en- 
gagements of  a  married  woman  in  writing  operate  and 
are  valid  only  as  appointments  made  with  reference  to  the 
separate  estate,  and  not  as  mere  contracts;  and,  conse- 
quently, as  a  mere  verbal  contract  cannot  operate  as  an 
appointment,  that  the  separate  estate  of  a  feme  coverte  is 
not  bound  by  her  general  engagements  unless  they  are  in 
writing  (o).  In  the  case  however  of  Murray  v.  Barlee  (jd), 
on  appeal  from  Sir  L.  Shadwell,  V.-C,  Lord  Chancellor 
Brougham  thus  expressed  himself  on  this  point : — 

Doubts  have  been  in  one  or  two  instances  expressed  as  to  the 
effect  of  any  dealing  whereby  a  general  engagement  only  is  raised ; 
that  is,  where  she  becomes  indebted  without  executing  any  written 
instrument  at  alL  .  .  .  .  I  own  I  can  perceive  no  reason  for 
drawing  any  such  distinction.  If,  in  respect  of  her  separate  estate, 
the  wife  is  in  equity  taken  as  a  feme  sole,  and  can  charge  it  by  in- 


(A)  M* Henry  y.  Davie,  Jj,  B.,  10 
Eq.  88 :  see  also  Latouehe  y.  Xo- 
touche,  34  L.  J.,  Ex.  85;  as  to  the 
liability  of  the  wife's  separate  estate 
for  calls  on  shares,  see  In  re  Leedi 
Banking  Company^  L.  R.,  3  Eq. 
781 ;  Butler  v.  Cfumpgton,  L.  R.,  7 
Eq.  16. 

( I)  Afuyyeridye  y.  Stanton,  1  De 
G.,  F.  &  J.  107. 

(m)  JliUme  y.  Tenant,  1  Bro.  C. 
C.  16;  Murray  y.  Barlee,  8  My.  & 


K.  210;  Owens  y.  Dickenson,  Cr. 
&  Ph.  68. 

(«)  VaugTuvn  r.  Vanderstegen^ 
2 Drew.  183;  Johnsonv,  Gallagher, 
30L.J.,Ch.298;  ShattockY.  Shat- 
tock,  L.  R.,  2  Eq.  182. 

ip)  White  &  Tudor,  8rd.  edit, 
p.  451,  and  cases  there  cited;  Mur- 
ray y.  Barlee,  4  Sim.  82,  per  Sir 
L.  Shadwell,  V.-C. 

ip)  3  My  &  K  210. 
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wipe's  DO-  struments  absolutely  void  at  law,  can  there  be  any  reason  for  holding 
MINION  OVER  that  her  liability,  or,  more  properly,  her  power  of  affecting  the  sepa- 
rate estate,  shall  only  be  exercised  by  a  wi^tten  instrument?  Are 
we  entitled  to  invent  a  rule,  to  add  a  new  chapter  to  the  Statute  of 
Frauds,  and  to  require  writing  where  that  act  requires  none  ?  Is 
there  any  equity  reaching  written  dealings  with  the  property  which 
extends  not  also  to  dealing  in  other  ways,  as  by  sale  and  delivery  of 
goods  ?  Shall  necessary  supplies  for  her  maintenance  not  touch  the 
estate,  and  yet  money  furnished  to  squander  away  at  play  be  a  charge 
on  it,  if  fortified  by  a  scrap  of  writing  ?  No  such  distinction  can  be 
taken  upon  any  conceivable  principle. 

The  case  of  Murray  v.  Barlee  was  where  a  married 
woman^  having  separate  estate,  and  living  apart  from  her 
husband,  employed  a  solicitor  in  various  transactions,  and 
promised  by  letter  to  pay  him,  but  without  referring  to  her 
separate  estate.  In  these  circumstances  Lord  Brougham 
held,  reversing  the  decision  of  the  Vice-Chancellor,  that 
the  wife's  separate  estate  was  liable  to  the  payment  of  the 
solicitor's  bill  of  costs.  It  will  be  seen  from  the  above 
statement  that  it  was  not  necessary  for  the  decision  of  the 
case  to  decide  whether  a  mere  verbal  undertaking  was 
sufficient  to  charge  the  estate.. 

The  principle  laid  down  by  Lord  Brougham  in  Murray 
V.  Barlee  was  subsequently  followed  by  Lord  Cottenham 
in  Owens  v.  Dickenson  (9).  In  the  course  of  his  judg^ 
ment  his  Lordship  says  :— 

I  observe  that  in  Clinton  v.  Willis  (1  Sugd.  Pow.  208  n.),  Sir  Thomas 
Plumer  suggested  a  doubt  whether  it  was  necessary  they  (r)  should 
be  secured  by  writing;  and  it  certainly  seems  strange  that  there 
should  be  any  difference  between  a  contract  in  writing  and  a  verbal 
promise  to  pay.  It  is  an  artificial  distinction,  not  recognized  in  any 
other  case.    On  that  point,  however,  I  give  no  opinion  at  present. 

In  the  case  of  Callow  v.  Howie  (5),  a  solicitor  of  the 
husband  and  wife  having  transacted  business  relating  to 

{q)  Cr.  &  Fh.  48.  out  of  the  separate  estate, 

(r)  Engagements  to   pay  debts  (»)  1  De  G.  &  Sm.  531. 
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the  separate  estate  of  the  wife,  instituted  a  suit  against     wipe's  do- 

«,.         MINION  OVER 

them  and  the  trustees  oi  the  settlement,  for  payment  oi  nis  separate 
bill  of  costs  out  of  the  wife's  separate  estate.  It  did  not 
appear  that  the  wife  had,  either  in  writing  or  verbally, 
charged  her  separate  property,  or  expressly  contracted  or 
promised  to  pay  the  debt  out  of  her  separate  estate  or 
otherwise.  It  was  held  by  Sir  J.  L.  Knight  Bruce,  V.-C, 
tliat  the  separate  estate  was  not  directly  liable. 

In  my  judgment  (said  his  Honor)  the  mere  circumstance  of  the 
business  being  done  relating  to  the  separate  property  of  a  married 
woman,  vested  in  trustees,  is  insufficient  to  make  that  separate  pro- 
perty directly  liable  to  the  attorney  for  expenses  incurred  with  refer- 
ence to  it.  The  trustees  may  be  liable,  or  some  other  person  may  be 
liable ;  but  it  does  not  appear  to  me  to  follow,  that  the  separate  pro- 
perty of  the  wife  is  directly  liable,  or  that  she  is  liable  in  respect  of 
the  property. 

This  case  seems  hardly  consistent  with  the  opinion  ex- 
pressed by  Lord  Brougham  in  Murray  v.  Barlee  and  by 
Lord  Cottenham  in  Owens  v.  Dickenson  ;  and  the  follow- 
ing observations  made  by  Kindersley,  V.-C,  in  Vaughan 
V.  Vanderstegen  (J)  leave  the  determination  of  the  point 
still  in  doubt: — 

It  has  not  yet,  indeed,  been  made  the  subject  of  positive  decision 
that  the  principle  of  Courts  of  Equity,  by  which  a  married  woman  is 
constituted  a  feme  sole  as  to  her  separate  property,  embraces  her 
verbal  engagements,  or  cases  of  common  assumpsit;  and  in  the 
seventh  edition  of  Lord  St.  Leonards*  work  on  "  Powers,"  published 
in  1845  (u),  his  Lordship  observes  (though  without  referring  to  Mur- 
ray V.  Barlee^  or  Owens  v.  Dickenson)^  that  the  prevailing  opinion 
then  was,  that  her  separate  estate  was  not  liable  to  general  demands 
upon  her.  Considering,  however,  the  opinions  I  have  referred  to, 
and  the  reason  of  the  thing,  I  think  it  very  probable,  that  when  that 
question  arises  for  decision,  it  will  be  decided  in  the  affirmative. 

(0  2  Drew.  188. 

(tt)  I  Sugd.  Fow.  206. 
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In  Johnson  v.  Gallagher  (ar),  the  point  is  still  left  un- 
determined ;  in  that  case  Turner,  L.  J.,  observes : — 

The  very  term  "  general  engagements*^  when  applied  to  a  married 
woman,  seems  to  import  something  more  than  a  mere  contract,  for 
neither  in  law  or  in  equity  can  a  married  woman  be  bound  by  a  con- 
tract merely,  as  Aylett  v.  Ashton  (y)  shows.  According  to  the  best 
opinion  which  I  can  form  on  a  question  of  so  much  difficulty,  I  think 
that  in  order  to  bind  the  separate  estate  by  a  general  engagement,  it 
should  appear  that  the  engagement  was  made  with  reference  to  and 
upon  the  credit  of  that  estate,  and  that  whether  it  was  so  made  or 
not  is  a  question  to  be  judged  of  by  this  Court  upon  all  the  circmn- 
stances  of  the  case  (z). 

In  an  Irish  case,  Burke  v.  Tuite  (a),  it  was  held  that 
separate  estates  in  realty  cannot  be  bound  without  vmting, 
even  if  personalty  can,  since  the  Statute  of  Frauds  (3) 
applies  in  every  case  affecting  land. 

In  Shattock  V.  Shattock  (c).  Lord  Romilly,  M.  R.,  held 

that  the  separate  property  of  a  married  woman  is  not  liable 

after  her  death  to  her  general  engagements.     In  giving 

judgment  his  lordship  observes  (rf) : — 

That  the  engagement  need  not  be  in  writing,  but  if  not  in  writing, 
it  must  be  proved  that  it  was  entered  into  with  an  intention  on  the 
part  of  the  married  woman  of  making  her  separate  estate  liable  t^ 
discharge  that  debt,  and  this  intention  will  not  be  infen*ed  from  the 
mere  circumstance  of  her  contracting  the  debt.  .  .  .  The  result 
is,  that  in  my  opinion,  the  rule  is,  that  the  liability  of  the  separate 
estate  of  a  married  woman  is  only  created  by  something  which  ope- 
rates as  a  specific  charge  upon  it,  and  that  this  charge  can  be  pro- 
duced only  by  an  intention  on  the  part  of  a  married  woman  to  create 
such  a  charge. 

It  is  clear  from  the  judgment  of  Lord  RomUly  in  Shat- 
tock V.  Shattock  that  he  dissents  from  the  doctrine  laid 


(a)  80  L.  .J.,  Ch.  298.  See  the 
elaborate  judgment  of  Lord  Justice 
Turner  in  this  case. 

(y)  1  Myl.  &  Cr.  106. 

(z)  P.  808. 

(a)  10  Ir.  Ch.  Bep.  467;  see  also 


Wright  v.  Chard,  4  Drew.   673; 
29L.  J.,Ch.  416. 
(*)  29  Car.  2,  c  3,  s.  4. 

(c)  L.  R.,  2  Eq.  182. 

(d)  P.  192. 
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down  by  Lord  Justice  Turner  in  Johnson  v.  Gallagher    wife's  do- 
bs to  the  liability  of  the  wife's  separate  estate  for  her     sBrARATB 

**  general  engagements"  {e)-,   and  although  Johnson  v. '"^^'^' — 

Gallagher  was  decided  by  the  Court  of  Appeal^  yet  it 
will  be  seen  on  reading  the  judgment  in  that  case  Lord 
Justice  Knight  Bruce  differed  from  his  learned  brother  as 
to  the  grounds  for  the  reversal  of  the  decision  of  the  Court 
below.  These  decisions  therefore  appear  to  leave  the  point 
still  in  doubt^  and  it  will  probably  remain  so  until  decided 
by  a  Court  of  final  resort. 

But  where  the  debt  is  the  husband's,  and  where,  aIthou&4i  wnew  hmband  is 

*  '  ^      Interested  in  the 

the  wife's  name  appears  in  the  security,  it  is  nevertheless  t»n««tion;— 
plain  that  the  transaction  merely  affects  the  husband's 
interest  in  his  wife's  right,  the  Court  will  not  hold  that 
the  separate  property  is  bound.  Thus  in  Tullett  v.  Arm- 
strong (/),  where,  to  secure  a  debt  of  the  husband's,  the 
husband  and  wife  executed  a  deed,  the  recital  of  which 
purported  to  charge  her  separate  estate,  but  where  the 
operative  parts  of  the  instrument  were  by  the  husband 
alone,  the  wife's  name  not  appearing  in  them;  Lord 
Langdale  held,  on  a  review  of  the  special  circumstances 
which  marked  the  case,  that  the  separate  estate  was  not 
charged. 

As  before  stated  (^),  it  was  formerly  tbought  that  the  she  aom  not  bind 

^  ^^  ^  o  ^       her  estate  merely 

wife's  contracts  could  only  bind  her  estate  by  way  of  equity  JbieT^  ^\^^ 
able  appointment  (A).     But  this  refinement  was  put  an  ^•°*i~- 
end  to  by  Lord  Cottenhani,  in  Owens  v.  Dickenson  (i), 
where  his  lordship  held  that  the  general  engagements  of  a 
married  woman  ought  to  be  enforced  against  her  S)eparate 

(jb)  So  does  Lord  St.  Leonards.  Qreatley   r.  Kohls,  8   Mad.   94; 

See  Sngden  on  Power8|*8th  edit,  Aguilar  r.  A^ilar,  6  Mad.  418; 

p.  476.  Murray  v.  Barlee,  4  Sim,  82;  ^er 

(/)  1  Beav.  1.  Sir  L.  Shadwell,  V.-C. 

iff)  Vide  iupray  p.  335.  (i)  Craig  &  Phil.  48. 

(A)  Meld  V.  Somle,  4  Rnss.  112; 
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estate^  not  as  executions  of  powers,  but  as  exercises  of  the 
right  of  property,  to  which  was  necessarily  incident  the 
power  of  contracting  debts  to  be  paid  out  of  it ;  **  and  inas- 
much as  her  creditors  have  not  the  means  at  law  of  com- 
pelling payment  of  those  debts,  a  court  of  equity  takes 
upon  itself  to  give  effect  to  them,  not  as  personal  liabilities, 
but  by  laying  hold  of  the  separate  property  as  the  only 
means  by  which  they  can  be  satisfied." 

From  this  last  remark  it  would  appear  that  the  wife 
when  dealing  with  her  separate  estate,  is  not  supposed  even 
in  equity  to  incur  a  personal  obligation  by  her  engage- 
ments entered  into  during  the  coverture. 

Hence  it  is  said,  that  there  can  in  no  case  be  a  decree 
against  her  in  personam  (A).  The  Court,  as  Lord  Gotten- 
ham  remarked  in  Aylett  v.  Ashton  (Z),  "  can  only  proceed 
in  rem  "  (m). 

But  if  the  wife  is  indeed  to  be  regarded  as  a  feme  sole 
with  reference  to  her  separate  property,  she  must  have 
power  to  bind  herself  personally ;  though  there  may  be 
reasons  why  she  should  not  during  the  coverture  be  sub- 
jected to  personal  execution. 

Accordingly,  in  Stead  v.  Nelson  (n),  a  husband  and 
wife  undertook  for  valuable  consideration,  by  writing  under 
their  hands,  to  execute  a  mortgage  of  her  separate  estate. 
The  husband  died.  Lord  Langdale,  held  that  the  sur- 
viving wife  was  bound  by  the  agreement.  During  the 
coverture  she  had  in  equity  the  same  power  over  the 
estate  as  she  would  have  had  if  she  had  been  a  feme  sole. 
She,  therefore,  had  power  to  enter  into  this  agreement^ 
which  his  Lordship  held  must  be  specifically  performed. 


(*)  HuliM  V.  Tenant,  1  Bro.  C. 
C.  16. 
(0  1  MyL  &  Cr.  HI. 


(m)  See    Wainwright  t.  JTar- 
disty,  2  Bear.  368. 
(n)  2  Beay.  245. 
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In  Aylett  v.  A8hton(o\   Lord  Cottenham  (then  Sir     wipe's  do- 
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Charles  C.  Pepys,  M.  R.)  sanctioned  a  distinction  between     separate 
the  corpus  and  the  rents  and  profits  of  the  wife's  real       ^'^^'^'^- 
estate ;  holding  that  she  might  charge  the  latter^  but  not  tween  oorpiu  and 

,     ,  produce  ol  her 

the  former.  This  distinction^  though  suggested  by  Lord  ieparatereai 
Thurlow  (/?),  and  apparently  adopted  by  Lord  Eldon  (y), 
is  not  easily  reconcilable  with  Ae  principle  that  the  wife 
in  dealing  with  her  separate  estate  is  to  be  regarded  as  a 
feme  sole.  Upon  that  principle  she  ought  to  have  as 
much  power  over  the  corpus  as  over  the  produce. 

Li  a  case  (r)  where  the  court  had  very  great  diflSiculty 
in  saying  that  the  words  of  the  will  were  sufficient  to  give 
certain  personal  property  to  the  separate  use  of  a  married 
woman ;  she  having  executed  a  deed  disposing  of  it^  and 
the  htisband  having  afterwards  disclaimed  all  interest  in 
the  subjectp-matter ;    Lord  Langdale  held  that,  whether  Effect  of  the  hns- 

hand's  dladalmor. 

separate  property  or  not,  the  disclaimer  of  the  husband 
gave  validity  to  the  wife's  disposition. 

Upon  the  principle  that  a  married  woman  can  dispose  Her  iiahiuty  for 

,  .      ,  breach  of  trust. 

of  her  separate  estate,  she  will  render  it  liable  by  concur- 
ring with  her  trustees  in  a  breach  of  trust  (^),  unless  she  is 
restrained  firom  anticipation  {t). 


io)  1  MyL  8t  Cr.  106. 

(p)  Huhne  y.  Tenawt,  1  Bro.  C. 
C.  16. 

(^)  Nantes  v.  Chrrook,  9  Ves. 
189;  see,  however,  Eeatley  t.  Tho^ 
nuiSf  15  Yes.  696;  Johnson  y.  Oal- 
laghor,  30  L.  J.,  Ch.  298. 

(r)  Ryoroft  v.  Christie^  3  Beav. 
288. 

(js)  Orosly  y.  Churohf  3  Bear. 


486.  See~al80  Bremer  v.  Stvirles, 
2  Sm.  &  G.  219,  and  cases  collected 
in  1  White  &^Tudor,  L.  C,  p.  447. 
(t)  Bavies  y.  Hodgson,  26  Bear. 
186;  Clive  v.  Carew,  28  L.  J.,  Ch. 
686;  Bobinsan  y.  WTteeltoright,  6 
De  G.,  M.  &  G.  686;  26  L.  J.,  Ch. 
386;  Barrow  y.  Barrow,  4  K.  &  J. 
409. 
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Ambautory  As  before  observed^  the  separate  use  can  exist  only  in 

operation  of  the  ^  *       ^  ^ 

■eparateuseasthe  the  married  State.     Therefore,  if  a  gift  be  made  to  the 

woman  happens  to  '  o 

be  covert  or  aoie.    geparato  iise  of  a  woman  who  is  single  at  the  time  when 

the  gift  takes  effect,  she  will  enjoy  it  absolutely,  and  with- 
out qualificatioii.  Should  she,  however,  afterwards  many 
without  expressly  renouncing  the  separate  use,  and  with- 
out any  stipulation  against  it  on  the  part  of  the  husband, 
it  win  operate  throughout  the  coverture ;  and  the  wife, 
in  that  case,  will  have  what  Lord  Langdale,  in  Tullett  r. 
Armstrong  {u\  calls  an  alienable  estate  independent  of 
her  husband.  Thus,  in  Anderson  v.  Anderson  {x)^  a 
parent  made  a  bequest  of  leaseholds  to  the  separate  use 
of  his  daughter,  who  was  single  both  at  the  date  of  his 
will,  and  at  the  date  of  his  death*     She  afterwards  married 


(u)  1  Bear.  1. 


(a?)  2  Myl.  &  K.  427. 
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without  any  settlement ;  but^  upon  some  misunderstandings  separate  ube 

separated  fix)m  her  husband^  against  whom  she  filed  a  bill -' 

by  her  next  friend^  claiming  to  be  entitled  to  the  lease- 
holds for  her  separate  use.  It  was  held,  that  she  was 
so  entitled^  and  a  conveyance  to  her  was  directed  accord- 
ingly (y). 

The  evidence  must  be  clear  to  show  that  a  single  woman  Eridence  mnit  be 

,  dear  that  the  re- 

marrymg:,  renounces  her  separate  use;   for  it  will  not  nouncesMparat* 

■^      °  XT  '  use  on  marriage. 

readily  be  construed  that  she  means^  by  the  mere  fiict  of 
matrimony^  to  make  a  gift  to  her  husband  of  what  would 
otherwise  be  withdrawn  from  his  control.  Thus^  an  infant  An  infuitcannot 
feme  sole  cannot,  on  her  marriage,  extinguish  the  attri- 
bute of  separate  use  contingently  annexed  to  her  property, 
as  appears  by  Lord  Langdale's  decision  in  Johnson  v. 
Johnson  (z),  where  it  was  held,  that  an  infant  feme  sole 
entitled  to  a  legacy  of  stock  given  in  trust,  to  accumulate 
until  she  should  attain  majority,  and  to  be  then  transferred 
to  her  for  her  separate  use,  cannot  by  the  act  of  marriage 
bestow  her  interest  in  such  legacy  on  her  husband.  And 
if  married  when  she  arrives  at  fiiU  age,  she  takes  an  abso- 
lute interest  in  the  legacy  for  her  separate  use. 

On  the  other  hand,  if  the  marriage  is  dissolved  by  the 
husband's  death,  the  wife  being  again  a  siagle  woman, 
her  separate  use  ceases ;  liable,  however,  to  be  revived  in 
the  event  of  a  second  marriage ;  and  so  onwcurds,  from  time 
to  time,  ceasing  and  reviving  alternately,  upon  each  alter- 
nation of  her  personal  condition  (a). 


(y)  See  the  remarks  of  Lord 
Laagdale  on  this  case  in  Tullett  y. 
Afffutronff,  I  Beay.  26. 

(z)  1  Keen.  648. 

(a)  Tullett  T.  Armstrong,  1 
Bear.  1,  affirmed  bj  Lord  Cotten- 
ham,  4  Myl.  &  Cr.  377.  The  im- 
mediate   qaestion   raised   in  this 


famons  case  was  as  to  the  danse 
against  anticipation;  bat  both  Lord 
Langdale,  who  originallj  decided 
ity  and  Lord  Cottenham,  who,  on 
review  assented  to  and  adopted  Lord 
Langdale's  judgment,  agreed  that  it 
inrolved  the  qaestion  of  separate 
estate;  and  that "  these  two  questions 
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SEPARATE 

USE:    BY  WHAT 

WORDS 

CREATED. 

SeiMuate  uso  tnBj 
be  limited  to  a 
particular  cover- 
ture. 


What  worcto  will 
create  the  separ 
rate  uae. 


But  there  is  nothing  to  prevent  the  operation  of  a  trust 
for  separate  use  from  being  confined  to  a  particular 
coverture  (5),  where  the  parties  are  so  minded.  In  such 
cases,  however,  the  wife  marrying  again,  can  always 
stipulate  for  her  separate  use. 

It  is  well  settled  that  Courts  of  Equily  will  not  interpose 
against  the  husband^  unless  the  intention  to  establish  a 
separate  use  be  clearly  manifested.  No  technical  for- 
malities or  expressions  are  required ;  but  the  purpose  must 
appear  beyond  the  reach  of  reasonable  controversy,  other- 
wise he  will  enjoy  his  ordinary  legal  rights  over  the 
property  (c). 

As  to  the  words  which  have  been  held  sufficient,  refer- 
ence may  be  had  to  the  following  cases.  In  Tyrrell  v. 
Hope  (d)y  an  antenuptial  agreement  by  the  husband,  that 
the  wife  should  enjoy  and  receive  the  issues  and  profits  of 
an  estate,  was  held  "  to  admit  of  no  other  construction,  but 
that  it  must  be  for  the  wife's  separate  use;  for  to  what 
end  should  she  receive  it,  if  it  is  the  property  of  the 
husband  the  next  moment."  The  Master  of  the  Rolls,  Sir 
William  Fortescue,  in  this  case,  said,  **  that  the  word  enfoy 
was  very  strong  to  imply  a  separate  use."  In  Petts  cdias 
Potts  V.  Lee  (e),  an  antenuptial  agreement,  that  the  hus- 


are  identical  as  to  the  principle 
which  must  regalate  the  decision 
upon  them."  See  the  opening  of 
Lord  Cottenham's  judgment,  4  Myl. 
&  Cr.  392. 

(5)  See  Knight  y.  Knight y  6  Sim. 
121;  Bradley  v.  Uvghes,  8  Sim. 
149;  JBenton  t.  Benson,  6  Sim.  126; 
Bnt  see  Beahle  v.  Dodd,  1  Term 
Rep.  193;  and  see  also  In  re  Oaffee, 
13  Jur.  78;  on  appeal,  14  Jur.  277. 

ip)  Tyler  v.  Lake,  2  Rnss.  & 
Myl.  183;  Kentington  t.  Bollond, 
2  Myl.  &  K.  184;  Stanton  y.  ffall, 


2  Rnss.  &  MyL  180. 

(d)  2  Atk.  658.  In  this  case, 
however,  there  was  a  special  cir- 
cumstance; for  it  appeared  that 
when  the  deed  was  read  orer  to  the 
intended  wife,  she  ohserred  that 
there  was  a  mistake  in  it,  in  so  far 
as  it  did  not  give  her  the  property 
**  to  her  separate  nse."  It  was  then 
rectified  hy  the  intended  hnshand 
giving  her  a  note  to  the  effect 
stated  in  the  text. 

(e)  4  Yin.  Abr.  131,  pi.  8. 
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band  should  have  a  part,  and  the  wife  dispose  of  all  the 
rest  of  her  estatesy  was  held  sufficient.  In  Lee  y. 
Prieaux  (y ),  a  legacy  to  a  married  woman,  her  receipt  to 
be  a  sufficient  discharge  to  the  executors^  was  held  suf- 
ficient. In  Dixon  y.  Olmius  {g)y  a  bequest  of  bonds  and  a 
mortgage  to  a  married  woman,  to  be  delivered  up  to  her 
whenever  she  should  demand  or  require  the  sanUy  was  held 
sufficient.  In  Hartley  y.  Hurle{h)y  a  bequest  in  trust  to 
pay  the  annual  produce  into  the  proper  hands  of  a  married 
woman,  was  held  sufficient.  In  Prichard  y.  Ames{i\ 
the  words  ybr  her  own  use,  and  at  her  own  disposal,  were 

held  sufficient.     In y.  Lyne{k)y  the  words /or  her 

sole  use  and  benefit,  were  held  sufficient.  In  Margetts  y. 
Barringer  (J),  the  words.  To  A.  and  L.for  their  own  use 
and  benefit  independently  of  any  other  person,  were  held 
sufficient.  In  Ex  parte  Ray  (m),  the  words  for  her  own 
sole  use,  benefit  and  disposition,  were  held  sufficient.  In 
Kirk  Y.  Paulin  («),  the  words  to  be  at  her  disposal,  and  to 
do  therewith  as  she  shall  think ^t,  were  held  sufficient.  In 
Acherley  y.  Vernon  {o),  the  words  to  be  by  her  laid  out  in 
what  she  shall  think  fit  y  were  held  sufficient.  In  Wagstaffe 
Y.  Smith  (/?),  the  words  ybr  her  own  use  independent  of  her 


separate 
use:  by  what 

WORDS 
CREATED. 


(/)  8  Bro.  C.  C.  381. 

(p)  2  Cox,  414. 

(A)  6  Ves.  646. 

({)  Tarn.  &  Bass:  222. 

{k)  Toange,  662.  ^^  Ex  parte 
Ray,  1  Madd.  199;  and  Adamson 
V.  Armitage,  19  Ves.  416;  G. 
Cooper,  283;  Cfreen  t.  Britten,  1 
De  G.,  J.  &  S.  649;  Ike  parte 
Kelliek,  3  Mont,  D.  &  De  G.  480. 

(Z)  7  Sim.  482. 

(m)  1  Madd.  199;  4  id.  410,  note; 
Lind/rell  y.  Thaohery  12  Sim.  178; 
ffobson  V.  Ferraby,  2  ColL  412, 
421;  Stedman  t.  Poole,  11  Jar. 


449.  In  the  case,  howeyer,  of  CHI- 
hert  y.  Zems,  1  De  G.,  J.  &  S.  38, 
it  was  held  by  Lord  Westbory,  C, 
that  a  devise  to  a  widow  "for  her 
tole  use  and  benefit,^'  without  the 
intervention  of  trastees,  did  not  give 
her  a  separate  estate.  CHlbert  y. 
Zewis  was  adopted  by  the  Hoase  of 
Lords  in  the  recent  case  of  Mauy 
v.  Rowen,  L.  R.,  4  H.  L.  288. 

in)  7  Vin.  Abr.  96,  pi.  43. 

(<?)  10  Mod.  631. 

ip)  9  Yes.  620;  see  also  Oumey 
v.  Oogg$,  26  Beav.  384. 
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■EPA RATE 

UBE:    BT  WHAT 

WOEDS 

CREATED. 


What  word!  held 
insoffldMit. 


husbandy  were  held  sufficient.  In  IngUfield  t.  Cogland{q)y 
a  bequest  to  a  married  woman^  solely  and  entirely  for  her 
own  use  and  benefit^  was  held  sufficient  (r).  In  Cape  y. 
Cape  {s\  a  legacy  for  the  support  and  maintenance  of  a 
married  woman  was  held  sufficient.  And  in  Day  y. 
Croft  {t)y  a  bequest  having  been  made  to  a  married  woman 
for  her  separate  use,  it  was  held  that  an  additional  legacy 
by  codicil  should  (though  not  so  expressed)  be  subject  to 
the  same  restriction ;  and^  consequently^  was  to  be  r^arded 
as  constituting  a  yalid  gift  to  separate  use  {u). 

On  the  other  hand^  the  separate  use  was  held  not  to 
have  been  established  in  Roberts  v.  Spicer{x\  where  a 
legacy  was  given  to  a  married  woman  to  and  for  her 
own  use  and  benefit.  In  Tyler  v.  Lake(j/),  a  direction 
for  payment  of  certain  shares  to  two  married  women  imia 
their  own  proper  and  respective  hands,  to  and  for  their  own 
use  and  benefit,  but  in  case  they  should  be  dead,  to  their 
respective  husbands,  for  their  own  use  and  benefit,  was  held 
insufficient.  In  Blacklow  v.  Laws  {z),  a  testator  directed 
an  annuily  to  be  paid  by  trustees  into  the  proper  hands  of 
his  daughter^  a  married  woman^ybr  her  own  proper  use  and 
benefit;  words  which  Vice-Chancellor  Wigram,  in  com- 


{q)  2  CoU.  247. 

(r)  The  case  of  Barley  t.  Darley, 
8  Atk.  899,  in  which  Lord  Hard- 
wicke  is  reported  to  hare  held  that 
the  words  for  the  livelihood  of  a 
wife  were  snflScient  to  raise  a  separ 
rate  use,  has  heen  pronounced  hj 
Lord  Alyanley  in  Lee  y.  PrieauXf 
8  Bro.  C.  C.  881,  to  be  of  no  autho- 
rity, being  contradicted  by  the  re- 
gister. 

(«)  2  Yon.  &  CoU.,  Ezch.  Bep. 
548. 

(t)  4  Bear.  561.  See  Vetey  y. 
Ve$eyt  12  Jur.  548. 


(«)  As  to  the  exclusion  of  the 
marital  right  by  a  French  settle- 
ment, see  Eite  y.  Smyth^  18  Beay. 
112. 

(0)  6  Madd.  491.  See  also 
Johneg  y.  Loekhart,  8  Bro.  C.  C 
883;  5  Yes.  520;  Ketuington  y. 
Jhllond,  2  Myl  &  K.  184;  Lwnb 
y.  Milnei,  5  Ves.  617;  Bodies  y. 
Spencer,  2  Yon.  &  Coll.,  Cha.  Rep. 
651;  Letois  y.  Mathews,  L.  B.,  2 
Eq.  177. 

(y)  2  Rnss.  &  Myl.  183. 

(0  2  Hare,  49. 
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plianoe  with  sundiy  precedents,   but  with  undisffoiaed  kiiteaint  oh 

reluctance,  held  insofficient  to  ci«ate  a  eepaiate  ase(a).  l!!!!!!l!i!!: 

In  Wardle  v.  Claxton  {V)y  a  testat^nr  bequeathed  his^residu* 

aiy  estate  upon  trust  to  pay  the  income  to  his  wife  for  lifo, 

to  be  by  her  applied  for  the  maintenance  of  herself  and  such 

children  as  he  might  leave  at  his  death.   She  married  again, 

and  the  question  was,  whether  these  words  were  sufficient 

to  constitute  a  separate  use.     The  Viee-Chancellor  of 

England  said : 

I  do  not  think  ihai  Hob  ia  a  gift  to  the  separate  nse  of  thiB  ladj. 
In  all  the  cases  that  have  been  cited,  the  sole  object  of  bounty  was 
the  woman  who  was  manied,  or  going  to  be  married ;  but  in  this 
case  the  words  "  to  be  by  her  applied,''  &c.  have  reference  not  only 
to  the  testator's  widow,  but  to  all  the  childr»i  that  he  might  hare  by 
her  (c). 

InGilchrist  v.  Cator^d),  a  testator  gave  several  annuities 
to  four  nieces,  single  women;  to  one  niece,  a  married 
woman;  and  to  a  nephew; — with  a  proyiso  for  cesser 
on  alienation;  and  with  a  declaration  that  the  annuities 
should  be  received  as  a  maintenance  for  the  annuitants 
during  their  lives;  and  that  the  annuity  to  the  married 
niece  should  be  for  her  sole  and  separate  use.  One  of  the 
single  nieces  married,  and  it  was  insisted  that  she  ought 
to  enjoy  the  annuity  to  her  separate  use;    but  Vice- 


(a)  His  Honor  said  "he  had  a 
strong  opinion  that  he  decided 
against  the  real  intention  of  the 
testator;"  a  painfal,  bnt,  in  this 
instance,  a  very  reasonable  jadidal 
acknowledgment.  The  jadgment 
in  this  case  leriews  the  anthorities. 

(h)  9  Sim.  524. 

(c)  Whether  the  separate  use  is 
rendered  more  difficult  of  creation 
hj  the  annexation  to  it  of  another 
meritorious  purpose  mig^t  perhaps 
admit  of  doubt,  had  not  the  Court 
so  decided.     A  more  proper  and 


natural  direction  than  that  of  the 
testator  cannot  be  imagined.  The 
words,  howeyer,  '*  to  be  applied  for 
the  maintenance,"  &c.,  seem  scarcely 
sufficient,  according  to  the  prece- 
dents, to  make  out  a  separate  use. 
In  Cape  t.  Cape,  2  You.  &  Coll.,  Ex. 
Bep.  548,  a  gift  to  separate  use  was 
held  good,  although  the  support  and 
education  of  children  was  annexed 
as  a  charge  upon  it  This  cannot 
easily  be  reconciled  with  Wardle  t. 
Claarton. 
id)  I  De  Gex  &  8m.  188. 
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ANTICIPATION. 


out  of  Income 
Tests  tbe  capital 
of  peraooalty. 


RESTRAINT  ON  CHaiicellor  Brace  said :  "  It  is  unnecessary  to  determine 
what  construction  those  words  might  have  receired,  if 
there  had  not  been  a  man  among  the  annuitants  (e),  or 
if  there  were  not  in  the  will  another  gift  to  a  niece, 
technically  framed  so  as  to  exclude  the  marital  right. 
These  two  circumstances  seem  to  decide  the  question 
against  the  construction  contended  for." 

Frim&  facie^  a  gift  of  the  produce  of  a  fond  is  a  gift  of 
that  produce  in  perpetuity ;  and  is,  consequen^tly,  a  gift  of 
the  ftind  itself,  unless  there  be  something  to  show  that 
such  was  not  the  intention.  Hence  a  bequest  to  a  woman 
of  a  fund,  with  the  interest  thereon,  to  be  vested  in  tnis- 
teeB,-the  income  ariabg  therefrom  to  be  for  her  sole  use 
and  benefit,  vests  the  capital  for  her  separate  use  {/). 

Where  stock  was  given  to  trustees  upon  trust,  to  pay 
the  dividends  to  a  married  woman  for  her  separate  use, 
and  there  was  no  limitation  of  a  life  interest,  an  absolute 
interest  in  the  capital  was  held  to  have  passed,  of  which 
the  wife  could  dispose  as  a  feme  sole  (jp). 

In  Simons  v.  Howard {h\  there  was  no  limitation  what- 
ever in  the  will,  either  of  a  life  interest,  or  of  any  gfift 
over;  but  the  testator  simply  directed  his  trustees  to 
invest  the  ftmd  for  the  benefit  of  a  married  woman,  inde- 
pendent of  the  control  of  her  husband.  Lord  Langdale 
held  that  she  was  entitled  to  the  entire  disposal  of  the 
ftmd  to  her  separate  use  (t ). 


In  the  caw  of 
realty,  gift  of  in- 
come will  not  vest 
tlielee. 


(0)  See  as  to  the  case  of ''  a  man/' 
of  **a  woman"  too,  infra. 

(/)  Adamton  t.  Armitage,  19 
Yes.  416.  Disposing  of  this  case, 
Sir  W.  Grant  said,  '<In  the  case  of 
a  derise  of  realty,  words  of  limita- 
tion mnst  he  added  to  give  more 
than  an  estate  for  life.  In  the  case 
of  personalty,  words  of  qualification 
are  reqnlred  to  restrain  the  extent 


and  duration  of  the  interest" 
(^)  Elton  T.  Shepherd,  1  Bro. 

C.  C.  532;  Haig  t.  Smney^  1  Sim. 

&  Stn.  487;  see  3  Jnr.  649. 
(A)  1  Keen.  7. 
(i)  As  to  whether  presents  made 

h J  a  hnshand  to  his  wife  before  and 

after  marriage  will  be  her  separate 

property,  see  Orant  y.  Grant,  34 

L.  J.,  Ch.  641. 
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The  wife,  as  we  have  seen,  has  not  only  the  privilege  of  restraiht  ok 
enjoying,  but  the  unrestrained  freedom  of  alienating,  her  - 

.  ,  Bestralnt  apon 

separate  property.  anucipauon. 

With  a  perfect  liberty  of  disposal,  this  inconvenience 
arose.  She  was  still  open  to  the  operation  of  her  husband's 
personal  influence ;  and  might  be  persuaded  to  part  with, 
or  to  charge,  her  separate  property,  even  against  her 
better  judgment.  Cases  constantly  occured  in  which, 
yielding  to  his  authority,  or  complying  with  his  entreaties, 
she  defeated  the  provision  intended  for  her.  Insomuch 
that  the  mere  limiting  of  property  in  this  manner  proved 
often  a  futile  operation;  and  the  separate  use  was  in 
danger,  except  where  the  wife  had  great  firmness,  of  becom- 
ing little  more  than  a  name ;  until  Lord  Thurlow,  in  Miss 
WatsorCs  case  (A),  gave  sanction  to  the  salutary  clause 
which  restrains  anticipation,  and  takes  fix>m  the  wife  the 
power  of  bringing  ruin  upon  herselfi 

By  this  clause,  the  separate  use  is  not  only  made  itsneoetgityu 

,  •'  guard  of  the  sepft- 

secure  and  mdefeasible,  but  is  further  prevented  fipom  »te««o- 
becoming  (what  it  otherwise  might  be)  the  cause  of  matri-  k8hk*ii  work- 
momal  contention;    for  the  husband  knowing  that  his 
wife's  hands  are  tied  up,  forbears  to  urge  impossibilities. 
In  every  point  of  view,  therefore,  this  clause  deserves  the 
commendation  which  the  wise  have  bestowed  upon  it. 
And,  though  in  form  a  fetter  upon  the  wife,  it  is,  in  effect,  Thoogh  in  fonn  « 
of  the  greatest  benefit  to  her.     For,  suppose  a  gift  made  benefit  to  the  wuei 
to  her  separate  use  without  prohibiting  alienation;  the 
Court  in  such  a  case  has  no  jurisdiction  to  award  a  settle- 
ment.    The  husband,  by  exercising  his  marital  influence, 
may  prevail  on  her  to  renounce  the  separate  use.     He  thus 
gets  access  to  the  whole  of  the  property ;  and  she  will  then 
be  in  a  worse  predicament  than  if  the  donor  had  bestowed 
it  on  her  generally. 

(ib)  See  PyJms  t.  SmiUh^  8  Bro.  C.  C.  347. 
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RB8TRAIKT  ON      j^  ^  jftte  csse  It  was  arraed  that  the  restraint  could  not 

ANTICIPATION.   -  .  ,  -  ,  .^  •  /. 

— be  maintained  where  the  wife's  property  consisted  of  an 

TberMtnint  ^  r     r       J 

ISfilfS*!?^    estate  of  inheritance  in  land ;  because  such  estate  she  had 

JUikU  of  propenyt  ' 

by  law  a  right  to  alienate^  and  an  effectual  mode  was  pro- 
yided  by  law  for  her  to  do  so  when  so  minded.  A  restraint 
against  anticipation  was^  therefore,  urged  to  be  inconsistent 
with  the  nature  of  the  estate.  But  Lord  Lyndhurst  held 
that  the  policy  on  which  the  separate  use  and  its  accom- 
panying fetter  were  founded  had  equal  application  whether 
the  subject  of  the  gift  were  real  or  personal  property,  and 
whether  it  consisted  of  an  estate  in  fee,  or  only  for  life. 
Accordingly,  on  appeal,  his  Lordship  concurred  in  opinion 
with  yice-ChanceUor  Bruce  in  holding  that  a  real  estate 
might  be  devised  to  a  woman  in  fee  simple  for  her  separate 
use,  yet  in  such  a  manner  as  to  disable  her  during  coverture 
from  making  anj  sale,  mortgage,  charge,  or  incumbrance, 
to  take  effect  against  it(/). 
A^iAwmntn  As  the  Separate  use  cannot  exist  but  in  the  married 
'^'^^'^^  state,  so  neither  can   the  restraint   upon   anticipation. 

There  is  no  form  of  limitation  whereby  a  single  woman 
can  be  prevented  from  squandering  her  income,  or  disa- 
pating  her  means  (m).  If,  then,  property  becomes  vested 
in  her  while  discovert,  although  the  instrument  may  ex- 
press that  the  gift  is  to  her  separate  use  and  subject  to 
restraint  upon  anticipation,  she  maj,  nevertheless,  dispose 
of  it  absolutely ;  because  property  cannot  be  given  to  a 
feme  sole,  any  more  than  to  a  man,  without  being  subject 
to  the  incidents  which  property  implies ;  and  one  of  the 
first  of  these  is  tiie  unlimited  power  of  disposal. 

(0  BaggeU  y.  MewB,  1  PhiL  18  Yea.  429;  1  Roee,  197.  See  Oil^ 

627;  1  CoU.  138.  ehrUt  t.  Cator,  1  De  Gex  &  Sm.  188. 

(m)  In  thifl  respect  she  stands  on  It  would  appear  that  in  Scotland,  a 

Uie  same  footing  as  a  man ;  and  man  or  a  single  woman  may  be  r&- 

what  his  position  is,  in  this  respect,  strained  from  anticipation;  and  it 

may  be  collected  from  Lord  Eldon*8  is  only  on  technical  reasoning  that 

decision  in  Brand^m  t.  Bobinson,  the  contrary  is  held  in  England. 
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But  ifj  retaming  the  property  on  the  principle  of  the  restraint  on 

•A     ai  •      /•  1  1.        •   A  i  •  .1  M     anticipatioh: 

giit^  this  feme  sole  enter  into  matrimony^  the  separate    words  sup- 
use,  and  the  restraint  upon  anticipation,  will  thereupon  — ^'^"^''^' — 
attach  and  become  efiective.  maniet  the  ro- 

If  the  gift  be  made  for  her  separate  use  without  interdict-  operate. 
ing  anticipation,  she  wUl  have,  as  Lord  Langdale  expresses  (^nSton  3  the 

•     •       m    yy  M  j-    \  a      1      '  1  witralnt  m  She 

It  in  Tullett  V.  Armstrong  {n\  an  estate jdunnfic  the  cover-  i»ppeM  to  be 

^.  ooyertocMle. 

ture  alienable f  and  independent  of  her  husband. 

If,  again,  the  gift  be  made  for  her  separate  use,  with  a 
restraint  upon  anticipation,  she  will,  according  to  the  same 
judge  (who  has  done  much  to  mature  this  branch  of  the 
law),  have,  during  the  coverture,  the  present  enjoyment  of 
an  unalienable  estate,  independent  of  her  husband. 

The  moment,  however,  that  she  becomes  again  single, 
the  separate  use,  and  the  restraint  on  anticipation,  will 
both  cease,  though  still  capable  of  revival,  and  subject 
to  extinction  upon  subsequent  marriage,  and  subsequent 
discoverture,  toties  quoties  (o). 

Like  the  separate  use  it^lf,  (of  which  it  is  the  eniard,)  wbatwomswiu 
the  restraint  upon  anticipation  requires  for  its  establishment  tum. 
no  technical  form  of  words.     But  the  intention  must  be 
clear  (/?). 

It  is  not  necessary  (as  seems  to  have  been  thought  by 
some)  that  express  negative  words  should  be  introduced  in 
the  receipt  clause  {q). 


(»)  1  Beay.  1. 

(jBi)  Tullett  T.  Armstrong,  1  Bear. 
1;  S.  C.  on  appeal,  4  MjL  &  Cr. 
377;  8ca/rhorough  t.  Bormant  1 
Beay.  84;  S.  C.  on  appeal,  4  M7L 
&  Cr.  377;  Clarke  y.  Jaqueg,  1 
Beay.  36;  IHwon  y.  Dixon,  IBenY, 
40. 

(p)  It  seems  at  one  time  to  haye 
been  thought,  that  the  restraint  on 
alienation  did  not  arise  with  the 
same  facility  of  inference  as  the 


separate  nse.  It  wonld  appear  now 
that  there  is  no  difference.  The 
question  in  both  cases  is  one  of  ia- 
tention.  See  Lord  Lyndhnrst's  de- 
cision in  Brown  y.  Bam/ord,  1 
Phil.  620.  See  also  ffovey  y. 
Blakeman,  9  Yes.  624;  where  eyen 
in  the  time  of  Sir.  W.  Grant,  a 
mere  oonstmctiye  inference  of  in- 
tention was  held  sufSdent  to  esta- 
blish the  restraint. 
(^)  ffarrop  y.  Hbfvard,  S  Hare, 
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FICIENT. 


'  must  be  clear,  the  Court  will  not  require  words  so  strong 
as  that,  by  possibilily,  thej  may  not  admit  of  a  contrary 
interpretation.  The  question  will  always  be  one  of  rea- 
sonable construction,  and  not  of  grammatical  criticism. 
Thus,  in  a  case,  where  anticipation,  by  way  of  appoint- 
ment, was  in  express  terms  interdicted,  the  Vice-Chan- 
cellor  of  England  having  held  that  anticipation  by  way  of 
€L88ignment  was  permissible,  because  not  in  so  many  words 
prohibited;  but  on  appeal.  Lord  Chancellor  Lyndhurst 
reversed  his  Honor's  decision.  The  case  was  one  of  a 
bequest  to  trustees,  to  pay  the  income  of  property  to  such 
person  or  persons  as  a  married  woman  should,  by  writing 
under  her  hand,  but  not  by  way  of  anticipation,  appoint ; 
and  in  default  of  such  appointment  into  her  proper  hands, 
for  her  sole  and  separate  use,  with  a  direction  that  her  re- 
ceipts, notwithstanding  coverture,  should  be  good  dis- 
charges. Lord  Lyndhurst  decided,  that  the  restraint 
applied  to  an  assignment,  as  well  as  to  an  appointment  in 
execution  of  her  power;  his  Lordship  observing  that  it 
could  not  reasonably  be  supposed  that  the  testator  would 
have  been  so  careful,  as  he  evidendy  was,  to  exclude  one 
mode  of  anticipation,  and  at  the  same  time  mean  to  leave 
the  property  subject  to  alienation  in  another  form(r). 

A  sunilar  decision  was  pronounced  by  Vice-Chancellor 
Bruce  in  Moore  v.  Moore  {8)y  where  under  a  marriage- 
settlement,  certain  money  and  stock  were  vested  in  trustees 
upon  trust,  during  the  joint  Uves  of  the  husband  and  wife, 
to  pay  the  interest  and  dividends  to  such  persons,  and  for 
such  purposes,  as  the  wife  should,  by  any  writing  under 
her  hand,  except  in  any  mode  of  anticipation,  direct  or 

fl^V  if  T*  T  -^*^'^^'  1  ^^^         (r)  Brown  r.  Bamfard,  1  PhU. 
»0l,lOJ«r.447.  (0  1C01L54. 
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appoint ;  or  in  defitult  thereof,  into  her  own  hands,  for  her  restraint  on 
separate  use,  and  so  that  her  receipts,  or  the  receipts  of  tion:  words 
her  appointee,  should  be  good  discharges.     His  Honor    s'^fficient. 
held  her  to  be  restrained  generally,  and  altogether,  not 
Qnly  fix)m  appointing,  but  from  assigning. 

A  marriage  settlement  directed  the  trustees  during  the 
wife's  life  to  receive  the  income  of  the  settled  property, 
when  and  as  often  as  the  same  should  become  due,  and  to 
pay  it  to  such  person  or  persons  as  she  might  from  time 
to  time  appoint,  or  to  permit  her  to  receive  it  for  her 
separate  use;  and  it  declared  that  her  receipts,  or  the 
receipts  of  any  person  or  persons,  to  whom  she  might 
appoint  the  same,  after  it  should  become  due^  should  be 
valid  discharges  for  it.  The  Vice-Chancellor  of  England 
held,  that  the  wife  was  restrained  from  anticipation  (/). 

In  Harnett  v.  M^Dougall{u\  property  was  held  upon 
trust  to  pay  the  dividends  to  such  person  as  a  married 
woman  should  (but  not  by  way  of  anticipation)  appoint ; 
and  in  default  of  appointment,  to  her  for  her  separate  use ; 
and  it  was  declared  that  the  receipts  of  her,  or  her 
appointee,  should  be  good  discharges.  Lord  Langdale 
held  that  she  could  not,  by  anticipation,  charge  the 
dividends  not  accrued  due. 

A  gift  of  property  to  separate  use,  "  but  not  to  be  sold 
or  mortgaged,"  was  held  by  Vice-Chancellor  Wigram  to 
be  subject  to  this  restraint  {x). 

But  a  mere  direction  to  pay  income  to  the  wife's  separate  worfs  insat- 
use  from  time  to  time,  will  not  restrain  her  from  aliena-  porpooe. 
tion  (y). 

(f)  Meld  y.  Evans,  15  Sim.  375;  {x)  Steedman  y.  PooU,  6  Hare, 

see,  howeyer,  comments  on  this  case      193. 

in  Baker  y.  Bradley,  2  Sm.  &  G.  (y)  Parkes  y.    White,  11  Ves. 

681,561.  222;  Clarke  y.Pistor,  ^Bro.C.C, 

(t»)  8  Beay.  187.  668;    Glyn  y.  Baster,  1  You.  & 

Jer.,  Exch.  in  Eq.  829. 

H.W.  A  A 
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RESTRAINT  ON  III  ActoH  Y.  White  {z)i  a  testator  devised  a  freehold  estate 
tionY^n^u'f-  to  trustees  in  trust  to  pay  the  rents  as  the  same  should 
become  due  and  payable  into  the  hands  of  his  wife,  and 
not  otherwise,  for  her  life  to  her  separate  use ;  and  he 
directed  that  the.  receipts  of  his  wife  alone,  for  what  should 
be  actually  paid  into  her  own  proper  hands,  should  be 
good  discharges  to  his  trustees.  Sir  John  Leach  held 
that  the  wife  was  not  restrained  from  alienation;  his 
Honor  observing  that  the  words  were  intended  only  to 
exclude  the  marital  right ;  that  is,  to  estabU^  a  separate 
use  in  the  wife;  but  that  they  did  not  go  the  frurther 
length  of  ^^controlling  the  right  of  disposition  which  is 
incident  to  property." 

In  Alexander  v.  Young  (a),  stock  was  bequeathed  to  the 
separate  use  of  a  married  woman  for  life,  and  after  her 
decease  to  her  appointee  by  deed  or  will ;  with  a  direction 
that  any  appointment  hy  deed  should  not  come  into  operas 
tion  until  after  her  death.  This  was  held  by  V.-C.  Wig- 
ram  to  be  no  restraint  upon  anticipation.  K  his  Honor 
had  not  so  decided,  it  might,  perhaps,  have  been  thought 
that  the  testator's  intention  was  different  (i). 

Where  there  is  attached  to  the  separate  use  of  a  married 
woman  a  clause  against  anticipation,  the  Court  has  no 


(z)  1  Sim.  &  Stn.  429. 

(a)  6  Hare,  893. 

(fi)  Here  may  be  mentioned  the 
case  oi  Baker  y, Newton,  2  Beay.  112, 
where  a  testator  beqaeathed  to  his 
daughter,  a  married  woman,  25,000/. 
for  her  own  absolute  use,  without 
liberty  to  sell  or  assign  daring  her 
natural  life.  According  to  the  re- 
port, Lord  Langdale  held  that  she 
took  absolutely,  "with  a  restriction 
against  alienation  daring  life.'* 
The  marginal  note  describes  her  as 


a  feme  sole,  which  she  was  not 
when  the  gift  took  effect.  It  most 
not  be  inferred  from  this,  that  a 
single  woman  can  be  restrained  from 
anticipation.  The  deci^on  reallj 
imports  no  more  than  that  she  took 
an  absolute  interest  in  the  property 
bequeathed.  It  was  urged  that  die 
took  for  life  only.  The  case  was 
not  one  of  separate  use ;  nor  is  it  of 
much  ralue,  though  somewhat  start- 
ling on  a  first  perusal.  There  is 
evidently  an  error  in  the  report 
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power  to  release  it  from  that  restraint,  even  in  cases  where  rbstraint  on 
it  would  manifestly  be  for  her  benefit  to  do  so  (c). 

A  clause  against  anticipation  does  not  exempt  a  married 
woman  from  the  ordinary  consequences  of  lapse  of  time 
and  acquiescence  {d). 

The  equitable  doctrine  of  separate  use  was  extended  by 
"  The  Divorce  Act  of  1857"  (c),  to  wives  deserted  by  their 
husbands  {f)y  and  to  wives  judicially  separated  from  their 
husbands  (y);  and  by  the  recent  act  passed  for  the  protec- 
tion of  the  property  of  married  women  (A),  it  is  generally 
extended  to  all  wives. 


SECTION  IV. 


PIN-MONEY. 


PIM-MONET. 


PAOB 

1.  Retemblet  separate  use  . .  355 

2.  Definition 356 

3.  How  it  differs  from  sepa- 
rate use    •  •         . .         . .  356 

4.  How  from  paraphernalia   356 

6.   WTien  wife  presumed  to 
waive  pin-money  . .         •  •  356 

6.  If   she  survive,   entitled 
only  to  one  year's  arrear   867 


PAOX 

7.  Effect  of  her  hecoming  t»- 
sane  . .         •  •         . .  357 

8.  Wife^s  misconduct  not  ne- 
oexsarily  a  bar  to  tlut 
claim         » •         ••         •  •  358 

9.  Wife*s  savings  out  of  house- 
keeping fund       ..         ..  858 

10.  Her  profits  on  farm  pro- 
duce . .         •  •         •  •  858 


The  wife's  pin-money  has  several  points  of  resemblance  ReKmbi« 
to  her  separate  estate,  and  in  some  respects  is  but  faintly 
distinguishable  from  it. 


(r)  1  White  &  Tndor,  L.  C,  3rd      Hodgson,  25  Beav.  186. 
ed.  476;  Robinson  r.  Wheelnght,         {e)  20  &  21  Vict.  c.  85. 
21  Beay.  214;  Peillon  v.  Brooking, 
25  Beav.  218. 

{d)  Derbishire  ▼.  Home,  3  De  G., 
Mac.  &  G.  80 ;  see  also  Davies  v. 

A  a2 


(/)  Sect.  21. 

{g)  Sects.  25,  26. 

(h)  38  &  34  Vict.  c.  98. 
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Pin-money  may  be  defined  a  provision  for  the  wife's 
dress  and  pocket,  to  which  there  is  annexed  a  duty  of 
expending  it  in  her  "personal  apparel,  decoration,  or  orna- 
ment" (i). 

In  this  respect  it  differs  firom  separate  property  which, 
as  we  have  seen  (A),  the  wife  enjoys  as  a  feme  sole,  and 
subject  to  no  duty  or  control  in  the  mode  of  its  appli- 
cation. 

Pin-money  also  differs  from  paraphernalia,  in  respect 
that  it  is  enjoyed  by  the  wife  during  coverture ;  whereas 
her  right  to  paraphernalia  does  not  arise  till  she  has  become 
a  widow  (/). 

When  pin-money  is  secured  by  ante- nuptial  settlement, 
it  will  be  binding  not  only  on  the  husband  but  on  bis 
creditors. 

It  would  seem  that  pin-money  is  generally  understood 
to  move  from  the  husband.  The  law  apparently  conceives 
that  the  splendour  of  the  wife's  appearance  contributes  to 
his  enjoyment  (m);  and  she  is  to  attire  herself  according 


(i)  Per  Lord  Langdalej  Joddrel 
T.  Joddrel,  9  Beav.  45.  Its  amount, 
however,  is  occasionallj  so  great,  as 
to  suggest  that  something  more  is 
meant  than  a  provision  for  dress,  or 
pocket-monej.  Thus  the  marriage 
settlement  of  Mrs.  Wellesley  Pole 
Bocnred  her  an  income  of  12,000/. 
aryear  for  pin-money.  See  2  Russ. 
L  And  as  to  the  duty  of  expending 
it  in  personal  decoration,  Lord  St. 
Leonards  (in  his  work  on  the  Law  of 
Property  as  administered  by  the 
House  of  Lords,  p.  166)  holds  it  to 
be  a  duty  of  imperfect  obligation. 
Johnson  says  pin-money  means  an 
"allowance  for  the  wife's  private 
ex^penaesmitluntt  aooounV  Besides 


personal  decoration,  its  objects,  it 
would  appear,  may  be  charities  to 
the  poor,  and  largesses  to  servants, 
or  attendants.  See  Howard  t. 
Digby,  2  CI.  &  Fin.  658 ;  8  Bligh, 
224. 

(k)  See  nipra,  p.  318. 

(0  See  svpra,  p.  157. 

(m)  Lord  Brougham  holds,  in 
Howard  v.  Dighy,  2  CI.  &  Fin.  668, 
and  8  Bligh,  224,  that  pin-money  is 
"a  fund  which  the  wife  may  be  made 
to  spend  during  the  coverture  by  the 
intercession  and  advice,  and  at  the 
instance  of  her  husband."  The  hus- 
band may  say  to  his  wife,  *'If  you 
do  not  dress  yourself  as  you  ought 
to  do,  what  occasion  have  yon  for 
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to  his  rank^  not  her  own.     Therefore,  if  she  permit  her    pin-monet. 
pin-money  to  run  in  arrear,  it  is  said,  that  should  she  sur-  if  she  sarvive, 
vive  her  husband,  she  will  be  entitled  to  demand  only  one  one  year**  amar. 
year's  arrear  prior  to  his  death  (w). 

It  has  even  been  decided  by  the  House  of  Lords,  that  Effect  of  her 

,  ,  ,  ,         .  becomlDg  Insane. 

if  she  become  msane,  and  so  remam  tUJ  her  death,  her 
personal  representatives  will  not  be  allowed  any  arrears, 
even  although  the  pin-money  were  secured  by  an  ante- 
nuptial settlement  (o). 


pin-money  ?''  Again,  his  Lordship 
adds,  '*  To  he  spared  the  eyesore  of  a 
"wife  appearing  as  misbecomes  her 
station — that  is  the  object  of  pin- 
money."  Lord  St.  Leonards,  how- 
ever, in  his  work  on  the  administra- 
tion of  the  Law  of  Property  by  the 
House  of  Lords,  p.  166,  says:  *^The 
wife's  pin-money  is  not  a  fund  which 
she  may  be  made  to  spend  dming 
her  coverture.  She  may  recover,  if 
she  pleases,  her  pin-money  annually, 
or  at  the  times  fixed  by  the  settle- 
ment; and  though  she  were  a  miser 
and  a  slattern,  her  husband  would 
be  without  remedy.  Nothing  could 
strike  more  fatally  at  the  peace  of 
families  than  a  doctrine  which  would 
enable  a  husband  to  coerce  his  wife 
in  the  expenditure  of  her  pin-money, 
or  call  her  to  an  account  for  its  ap- 
plication." 

(n)  Peacock  V.  Monkf  2  Yes.  sen. 
190;  Thrupp  v.  ffarman,  3  Myl.  & 
K518. 

(p)  See  Lord  Chancellor  Broug- 
ham's speech  in  Howard  v.  Dighy, 
2  CI.  &  Fin.  651,  and  8  Bligh,  224. 
Lord  St.  Leonards  (Law  of  Pro- 
perty as  administered  by  the  House 
of  Lords,  p.  163),  in  commenting 
on  Howard  v.  J9i^dy,  observes, "  The 


wife  was  incapable  of  assenting  to 
the  husband's  appropriating  any 
part  of  the  pin-money  to  his  own 
use.  If  tiie  wife,  whilst  sane,  had 
received  her  pin-money,  any  savings 
would,  notwithstanding  what  was 
said  in  the  House  of  liords,  on  the 
general  doctrine,  clearly  belong  to 
the  wife  surviving.  During  the 
lunacy  there  was,  we  will  suppose, 
a  large  saving.  Why  should  she^ 
surviving,  be  deprived  of  her  right 
to  it  ?  Suppose  her  then  to  have 
recovered  her  mental  faculties  (she 
lived  five  years  after  her  husband), 
why  should  she  not  have  the  fund 
belonging  to  her  by  contract — and  re- 
maining unpaid  and  unapplied,  to 
add  to  her  enjoyments— to  replace 
her  long-neglected  wardrobe,  and 
the  ornaments  of  her  person— to  re- 
establish her  charities,  to  reward 
herancientdependants?  Her  lunacy, 
no  doubt,  was  a  heavy  calamity;  but 
the  husband  was  not  to  seek  for 
compensation  in  appropriating  the 
income  expressly  provided  for  her 
by  her  marriage  settlement.  I  have 
once  more  looked  into  all  the  cases 
on  this  subject;  but  I  cannot  find 
any  which  would  support  this  deci- 
sion of  the  House  of  Lords.    There 
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PIN-MONEY. 


Wife'*  mlscon- 
dact  not  neccA- 
sarlly  a  tNir  to 
the  claim. 


Wife's  savings 
out  of  house- 
keeping fund. 


Her  profits  on 
farm  produce. 


The  object,  in  short,  of  pin-money  is  to  enable  the  wife 
(without  constantly  appealing  to  her  husband)  to  attire 
and  deck  herself  in  a  style  corresponding  with  his  position 
in  the  world. 

If  the  pin-money  be  secured  by  ante-nuptial  settlement 
or  articles,  the  misconduct  of  the  wife,  how  flagrant  soever, 
will  not  prevent  the  Court  from  enforcing  her  rights  so 
secured  (/>). 

According  to  certain  old  cases,  it  would  appear  that  the 
wife  was  formerly  supposed  to  acquire  a  separate  right  of 
property  in  her  savings  out  of  the  allowance  made  by  her 
husband  for  housekeeping  (§').  So,  where  the  husband 
allowed  the  wife  to  make  profit  of  butter,  eggs,  poultry, 
pigs,  fruit,  and  other  such  things,  which  arose  on  his  farm, 
and  which  allowance  he  called  her  pin-money, — it  was  held 
that  this  established  a  separate  ownership  in  her  (r).  But 
these  cases  are  now  of  doubtful  authority;  and  it  would 
rather  appear  that  in  order  to  enable  the  wife  to  acquire 
property  from  her  husband,  "  nothing  less  will  do  than  a 
clear  irrevocable  gift  to  some  person  as  a  trustee,  or  some 
distinct  act  of  his,  by  which  he  divests  himself  of  the  pro- 


are,  howeyer,  sereral  which  it  woald 
geem  to  be  difficult  to  reconcile  with 
that  authority."  The  truth  is,  the 
rules  respecting  pin-monej  are  not 
very  rational ;  but  fortunately  few 
cases  now  arise  upon  it.  Separate 
nse  has,  in  a  great  measure,  super- 
seded it.  The  theory  propounded 
by  Lord  Chancellor  Brougham  in 
Sofvard  t.  IHgbtf,  and  that  put  for- 
ward by  Lord  St.  Leonards  in  this 
note,  are  widely  opposed.  Yet  both 
have  the  merit  of  plausibility.  When 
such  men  differ,  who  shall  decide  ? 
(p)  See  tupra,  p.  279,  as  to  set- 


tlements in  pursuance  of  ante-nuptial 
articles. 

(q)  Sir  Paul  NeaVi  case,  cited 
in  Precedents  in  Chancery,  p.  45, 
2nd  ed.  But  see  TyrrelVg  com, 
Freem.  303,  where  the  wife  claimed 
jewels  purchased  out  of  her  sayings 
from  a  yearly  sum  allowed  her  for 
her  expenses  during  the  marriage ; 
but  it  was  held  that  whatever  she 
saved  was  her  husband's;,  and  see 
also  section  on  "  The  Wife's  Earn- 
ings," supra,  p.  46. 

(r)  5Za«nj«^y.iSfy?tf,3P.Wm8. 
837. 
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perty,  engagiog  to  hold  it  as  a  trustee  for  the  separate  use    pjn-monet. 
of  his  wife"  (*). 
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A  MARRIED  woman  may  now  under  "  The  Married  under « The  hu- 

■n-r  $     Th  A  1^*.    »/    \  1  rled  Women's 

W omens  Property  Act,  1870  («),  carry  on  a  trade  sepa-  PropertjAct, 
rate  from  her  husband,  and  her  earnings  in  such  trade  will 
be  deemed  settled  to  her  separate  use.     She  will  also  have  Her  power  to  sae 
tne  power  of  sumg  tor  the  recovery  of  any  debts  owmg  spectoi  such 


(s)  JM'Lean  ▼.  Longlands,  5  Yes. 
79.  See  also  Walter  y.  Hodge,  2 
Swanst  92,  where  Sir  Thomas 
Plnmer  reTiewB  the  caaes. 

it)  This  flnhject  does  not,  in  strict- 
ness, range  itself  nnder  the  head  of 


the  "eqnitable   rights  of  married 
women."    Bat  in  small  matters  it 
is  occaaionallj  conyenient  to  disre- 
gard symmetrical  diyisions. 
(«)  88  &  84  Vict.  c.  93,  s.  1. 
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the  statute  of 
making  her  a 
bankrupt. 

Under  the  old  law 
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to  her  in  respect  of  such  trade  in  the  same  manner  as  if 
she  were  a  feme  sole  (x). 

There  is  no  power,  however,  under  this  statute  of 
making  her  a  bankrupt  (y). 

Under  the  old  law  where  the  wife  was  a  sole  trader,  her 

her  trading  pro- 

tributabie^wi'der    ^^'^''^S  property  was  held  not  distributable  under  her  hua- 
husband's  flat ;     band's  fiat  (z)  I  and  althou&'h  she  traded  separately,  she  was 

nor  oould  she  be  ^    ^  ^  r  J^ 

mftdeabanknipt  not  regarded  as  sufficiently  a  feme  sole  to  be  herself  made 
a  bankrupt  («).  In  Ex  parte  Franks  {b),  however,  it  was 
held  that  the  wife  of  a  convict  sentenced  to  transportation 
was  liable  to  be  made  a  bankrupt,  she  being  a  trader, 
although  her  husband  remained  in  this  country. 

The  question  whether  the  trade  be  carried  on  solely  by 
the  wife,  or  jointly  with  the  husband,  is  a  question  of  iact 
for  the  jury.  If  they  find  that  it  is  a  joint  business,  the 
stock  in  trade  will  of  course  be  subject  to  the  husband's 
obligations  (c). 

So,  on  the  other  hand,  the  husband  will  be  liable«for  the 
debts  of  the  concern,  if  it  appear  that  he  participates  with 
his  wife  in  its  benefits.  Thus  in  Petty  v.  Anderson  {d) 
the  husband  and  wife  were  living  together,  and  the  business 
was  carried  on  in  the  house,  though  the  wife's  name 
appeared  alone  in  the  purchase  of  goods,  in  the  bills  of 
parcels,  in  the  parish  rates,  and  in  a  contract  with  the 
parish  officers;  yet,  inasmuch  as  the  husband  partook  of 
the  profits,  and  was  cognizant  of,  and  assented  to,  the 


Whether  the 
trade  be  aepaxate 
or  joint. 

When  Joint  the 
•took  in  tiade  will 
be  liable  to  the 
huslMuad's  debts. 


Husband's  liabi- 
lities where  he 
participates. 


(a?)  Sect.  11. 

(y)  The  nnsatisfactoiy  state  of 
the  law  on  this  point  may  probablj 
before  long  be  brought  before  the 
notice  of  the  legishitnre. 

(z)  Lavie  y.  Phillip$,  3  Burr. 
1783. 

(a)  2  Bop.  175.  But  if  she  is  a 
trader,  according  to  the  custom  of 


London,  she  may  be  made  a  bank- 
rupt.   See  i^fra,  p.  862. 

(Jb)  7  Bing.  763;  6  M.  &  P.  1 ; 
but  see  Will%am$on  t.  Dawe$,  9 
Bing.  292;  2  M.  &  Scott,  352. 

(c)  Jarmanj.  Wooloton^ZTeem 
Bep.  618. 

<<Q  2  Car.  &  P.  38;  3  Bing.  170. 
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dealings,  he  was  held  liable  for  goods  delivered  at  the     beparatb 
house  for  the  purposes  of  this  trade  («). 

Before  the  passing  of  "  The  Married  Women's  Property 


TRADING. 

BT  CUSTOM  OF 

LONDON. 


Act,  1870,"  a  married  woman  was  unable  to  give,  nego-  sheeuinotnego. 

«  .  •        •      «  T       tiate  securities  ia 

tiate  or  accept  securities  in  her  own  name  (except  as  her  ^^  own  Dune. 
husband's  agent)  (/);  but  under  sect.  11  of  that  act  it 
would  appear  that  she  is  now  enabled  to  sue  on  a  bill 
given  to  her  in  the  course  of  her  separate  trading. 

With  regard  to  the  "  Custom  of  London,"  by  which  a  sepemte  tnding 

°  ,  '        ^  eooordlng  to  the 

married  woman  is  enabled  to  trade  as  a  feme  sole,  the  custom  oi  London, 
following  passages  are  extracted  from  the  learned  and  ela- 
borate work  of  Mr.  Roper  (ff).     The  custom,  as  translated 
from  the  Liber  Albus  in  the  townp-clerk's  office,  is  as 
follows : — 

Where  a  feme  covert  of  the  husband  nseth  any  craft  in  the  said  isxind  from  the 
city  on  her  sole  account,  whereof  the  husband  meddleth  nothing, 
such  a  woman  shall  Jbe  charged  as  a  feme  sole  concerning  everything 
that  toucheth  the  craft,  and  if  the  husband  and  wife  be  impleaded, 
in  such  case  the  wife  shall  plead  as  a  feme  sole ;  and  if  she  be  con- 
demned, she  shall  be  committed  to  prison  till  she  have  made  satis- 
faction, and  the  husband  and  his  goods  shall  not  in  such  case  be 
charged  nor  impeached. 

Upon^this  custom,  Mr.  Roper  says : — 

The  trade  must  be  carried  on  within  the  city,  and  on  the  wife's  sole 
account ;  it  seems,  therefore,  that  if  by  any  means  it  can  be  proved 
that  her  husband  had  any  concern  in  it,  the  case  will  not  be  protected 
by  the  custom  (h). 

The  husband's  intermeddling  is  expressly  provided  against  by  the  Hosbend's  inter- 
custom.    He  may,  however,  determine  his  wife's  trading  in  future,  eluded."' "" 
but  he  cannot  do  so  in  retrospect;  neither  can  he  do  any  act  to  injure 
her  creditors,  who  are  entitled  to  be  satisfied  out  of  her  properly  in 

(0  See   Barlon    v.  BUhop,  1  (g)  2  Bop.  Hns.  &  Wife,  124. 

East,  482 ;  3  Esp.  266,  and  Coates  (A)  Langham   t.   Bewett,  Cro. 

V.  Barnes,  1  Camp.  485.  Car.  68;  8  Bnir.  1782. 

(/)  See  supra,  p.  148. 
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8EPARATB  trade;  but  after  those  demands  are  satisfied,  he  maj,  as  it  would  seem, 

TRADING.  )yy  ig^^  possess  himself  of  the  surplus  of  her  property;  for  the  custom 

LONDON.  ^^^^  °^^  extend  to  this  point,  it  regarding  only  trade  and  com- 

-.-_^..^_  merce  (i). 


^itomBjhe The  wife,  according  to  this  custom,  was  held  liable  to  a 

made  11  iwnkrapt  ^     ^      '  ^  ' 

commission  of  bankruptcy  (A). 

(i)  Lavie  t.  PMllips,  3  Bnrr.       Wehh,  2  Bos.  &  PoL  97,  where  Lend 
1782, 1785.  Eldon  comments  on  the  cases. 

(A)  8  Bnrr.  1788.    See  Beard  r. 
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ANCIENT 
M4XIMS. 


The  putting  asunder  of  those  wliom  God  has  joined  toge-  Bep««tioni  hj 

,  ,    ,  ,  «  o        private  amuige- 

ther,  is  prohibited  by  the  policy  of  the  law,  and  the  precepts  ment  wcientiy 


oensored. 


of  religion.     Hence,  all  attempts  to  separate  husband  and 
wife  were  anciently  censured  as  contra  bonos  mores. 

Again,  the  voluntary  parting  of  married  persons  by  their  Treated  as  naiii- 
own  private  arrangement  necessanly  implied  some  contract 
between  them.     This,  however,  according  to  the  text  of 
Littleton,  could  not  be ;  for  he  tells  us  "  they  are  but  one 
person  in  law,"  and  so  are  incapable  of  contracting  with 
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CAL DIVORCES. 


EoclesUuUcal 
sentences  of 
divorce  for 
adultery  and  for 
cmeltj. 


Fntile  operation 
of  such  sentences. 


Babfltltotlon  of 
private  separa- 
tions, and  sanc- 
tion of  the  Civil 
OoartB. 


each  other.     Hence,  all  agreements  for  separation  between 
husband  and  wife  were  anciently  treated  as  nullities. 

But  in  cases  of  adultery,  and  in  cases  of  cruelty,  on  the 
part  either  of  husband  or  wife,  the  church  allowed,  and  by 
her  spiritual  courts  awarded,  sentences  of  divorce  k  mensa 
et  thoro.  And  the  practice  of  granting  such  sentences  for 
such  offences  became  a  part  of  our  social  institutions,  and 
was  recognized  in  our  temporal  tribunals.  So  that  for 
adultery,  or  for  cruelty,  separations  by  ecclesiastical  autho- 
rity might  take  place  without  any  breach  of  the  law,  and 
(as  we  must  suppose),  without  any  offence  to  religion. 

Therefore  when  it  was  said,  as  in  many  cases  it  was 
affirmed,  that  the  separation  of  husband  and  wife  was 
"  prohibited  by  the  policy  of  the  law  and  the  precepts  of 
religion,"  the  proposition  must  be  received  with  those  ex- 
ceptions and  qualifications  which  the  decisions  of  the 
spiritual  courts  annexed  to  it. 

The  sentences  of  divorce  k  mens&  et  thoro  granted  by 
those  Courts  did  not  often,  it  must  be  owned,  repay  the 
pains  bestowed  in  obtaining  them.  For,  what  was  their 
effect?  The  husband  and  wife  were  indeed  personally 
severed  from  each  other ;  but  the  tie  of  matrimony  remained 
still  unloosed.  They  did  not  cease  to  be  spouses;  they 
were  merely  discharged  from  the  duty  of  cohabitation. 
They  might  at  any  time  again  come  together;  and  by 
mutual  consent  put  an  end  to  the  sentence,  which  in  &ct 
contemplated  and  invited  a  reconciliation. 

Under  these  circumstances,  it  was  a  natural  reflection, 
that  for  sentences  so  futile-,  so -inconclusive,  and  so  unsatis- 
factory, separations  en  pais  might  advantageously  be  sub- 
stituted in  all  cases  of  adultery  or  of  cruelty,  where  the 
parties  concerned  had  sense  enough  to  agree  to  such  pri- 
vate arrangements ;  which,  consequently,  were  frequently 
resorted  to  by  the  laity,  and  came  gradually  to  be  counte- 


BY  PRirATE  ARRANGEMENT.  365 


nanced  by  the  temporal  courts,  upon  the  principle  that  substitotion 
all  the  good  purposes  of  an  ecclesiastical  sentence  might-    ^arrange-^ 
thereby  be  attained  without  the  cost,  exposure,  and  humi-       ments. 
liation  necessarily  incident  to  a  judicial  inquiry  (a). 

More  recently  it  will  be  found  that  the  temporal  courts,  Exten«tonofpri- 

•^  ^  ^  *  '   vate  separations 

proceeding  on  considerations  of  utility  and  convenience,  {S^^"o2*of 
saw  reason  for   extending   their   sanction    to   voluntary  Smi^*™* 
separations  in  cases  where  neither  adultery  nor  cruelty 
appeared. 

But,  in  the  words  of  one  who  wrote  too  little,  and  died 
too  soon  (A), — 

It  may  be  doubted  whether  there  is  any  principle  of  policy  which  Beasons  for  the 
requires  that  matrimonial  disputes  (unlike  all  others)  should  never  separation. 
be  settled  by  private  adjustment,  and  which  renders  it  better  to  liti- 
gate than  to  compromise  them.  In  cases  where  there  has  been*on 
one  side  that  species  of  misconduct  which,  according  to  law,  ought 
to  be  followed  by  a  state  of  separation,  the  public  is  not  injured  if 
the  guilty  party  acquiesces  without  a  judicial  process  in  that  state 
which  the  law  has  declared  to  be  right.  In  other  cases  where  the 
conduct  has  not  been  such  as  to  form  a  ground,  according  to  the  law 
of  the  Ecclesiastical  Courts,  for  a  compulsory  divorce,  it  is  still  a 
material  question  whether  causes  of  less  moment  may  not  morally 
justify  a  separation  by  consent.  And  though  the  circumstances  may 
Bometimes  be  such  as  not  even  to  afford  a  moral  justification,  it  is  to 
be  remembered  that  the  law  does  not  undertake  the  task  of  enforcing 
every  moral  duty ;  and  while  the  parties  immediately  concerned  are 
satisfied,  it  is  by  no  means  clear  that  any  public  interest  renders  it 
necessary  for  courts  of  justice  to  interfere,  and  enter  in  each  case 
upon  an  inquiry  into  moral  conduct ;  an  inquiry  often  so  difficult  and 
intricate,  that  any  conclusion  which  they  might  arrive  at,  would  be 
as  likely  to  be  wrong  as  to  be  right.  The  wide  difference  between 
the  views  of  difierent  judges  upon  these  points  proves  that  it  is  at 
least  questionable  whether  the  toleration  at  present  allowed  to  volun- 
tary separations  ought  to  be  withdrawn. 

(a)  "  Is  it  desirable,"  said  Lord  See  Wilson  v.  Wilton,  1  House  of 

Cottenham  in  the  House  of  Lords,  Lords'  Cases,  638. 

"that  parties  should  be  compelled  (^)  The  late   Mr.  Jacob.     See 

to  bring  such  complaint  in  the  Eccle-  2  Bop.  277,  n. 
siastical  Court  to  public  discussion  ?  " 
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MENTS. 

Private  BepaiB^ 
tions  now  en- 
forced by  the 
ClrU  Courts. 


Alter  Mpsimtioii 
parties  still 
husband  and 
wile: 


bat  relieved  fh>m 
cohabitation. 


The  toleration  here  referred  to  has  certainly  not  been 
withdrawn  since  the  time  when  Mr.  Jacob  wrote  (c).  On 
the  contrary,  private  separations  have  not  only  been  judi- 
cially sanctioned,  but  have  actually  been  enforced  by  the 
temporal  tribunals ;  and  this  too  in  cases  where  there  was 
no  charge  either  of  adultery  or  of  cruelty. 

When  husband  and  wife  are  separated  by  private  arrange- 
ment, they  still  continue  to  be  husband  and  wife  as  before ; 
for,  in  the  great  case  of  Marshall  v.  Button  (rf),  a  principle 
(which  had  been  disturbed  by  some  prior  determinations) 
was,  upon  much  consideration,  and  with  great  solemnity, 
affirmed  and  reiterated  by  the  Court  of  King's  Bench,  to 
this  effect,  namely,  that  husband  and  wife  cannot  by  mutual 
agreement  change  their  legal  characters  and  capacities, 

^ut  although  this  is  undoubtedly  true  on  the  one  hand, 
it  is  equally  clear  on  the  other,  that  a  deed  of  separation 
properly  framed  will  discharge  both  husband  and  wife 
from  the  performance  of  one  of  the  cardinal  nuptial  duties 
— the  duty  of  cohabitation. 


{e)  1824. 


{d)  8  Term  R^p.  646. 
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An  agreement  for  the  separation  of  husband  and  wife  is 
usually  by  formal  deed ;  but,  like  other  agreements,  it  may 
also  be  by  executory  articles  (e). 

The  instrument  ought  not  to  be  framed  prospectively, 
that  is,  with  a  view  to  a  separation  {/).  The  law  supposes 
the  evil  to  have  been  done,  and  assumes  that  the  object  of 
the  deed  is  to  embody  the  best  arrangement  that  the  actual 
circumstances  may  admit  of. 

Mr.  Davidson,  in  his  well-known  Precedents  of  Con- 
veyancing, says  (y),— 

In  practice  a  deed  of  separation  nsnally  contains  covenants  by  the  Usoai  duues. 
husband  with  a  third  party  to  allow  the  wife  to  live  separately  and 
enjoy  property  as  a  feme  sole,  and  some  provision  (by  covenant  of 
the  husband  or  otherwise)  for  the  separate  maintenance  of  the  wife. 


(0)  As  in  the  case  of  Wilson  y. 
Wilson,  1  House  of  Lords'  Cases, 
638. 

(/)  Egerton  v.  Lord  Brownlow^ 
4  H.  L.  Oases,  1;  Cartwright  v. 


Cdrtwright,  4  De  G.,  M.  &  G.  982. 
(g)  Davidson's    Precedents   and 
Forms  of  Conyeyancing,  Vol.  5, 
p.  1079, 2nd  ed. 
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debts. 


**  Unhappj  dif. 
ferenoM.'* 


Covenant  by 
the  htuband. 


According  to  a  common  form  the  deed  sets  out  as 
follows  (A): — 

This  indenture,  made  &c.,  between  A.  B.  (the  husband),  of  the  first 
part ;  C.  B.  (the  wife  of  the  said  A.  B.),  of  the  second  part ;  and  £.  F. 
and  G.  H.  (trustees),  of  the  third  part.  Whereas  unhappy  differences 
have  arisen  between  the  said  A.  B.  and  C.  B.,  by  reason  whereof  they 
have  agreed  to  live  separate  and  to  enter  into  the  arrangement  in- 
tended to  be  effected  by  these  presents. 

In  Clouffh  V,  Lambert  (i\  where  the  words  of  the  recital 
were  merely  that  "divers  unhappy  differences  subsisted 
between  the  husband  and  wife,  in  consequence  of  which 
they  had  agreed  to  live  separate,"  Sir  Lancelot  Shadwell 
Iield  enough  was  said ;  because  "  there  might  have  been 
circumstances  alluded  to  by  the  recital  which  would  have 
warranted  a  divorce  si  mens&  et  thoro."  It  is  now,  how- 
ever, quite  clear  that  the  grounds  which  would  warrant 
a  decree  for  dissolution  of  marriage  or  for  a  judicial  sepa- 
ration are  not  indispensable  to  support  a  deed  of  separa- 
tion (A). 

The  deed  then  proceeds :  — 

Now  this  indenture  witnesseth,  that  in  pursuance  of  the  said  agree- 
ment and  for  effectuating  the  said  arrangement,  and  in  consideration 
of  the  covenants  hereinafter  contained  by  the  said  E.^F.  and  G.  H., 
he  the  said  A.  B.  doth  hereby  for  himself,  his  heirs,  executors  and 
administrators,  covenant  with  the  said  E.  F.  and  G.  H.,  their  executors 
and  administrators,  that  notwithstanding  her  coverture,  she  the  said 


(A)  The  following  form  is  taken 
from  Davidson's  Precedents  and 
Forms  of  Ckjnveyancing,  Vol.  6, 
p.  1090,  2nd  ed. 

(i)  10  Sim.  174. 

ik)  Writing  in  the  year  1826, 
Mr.  Jacob  (2  Bop.  274,  n.)  thos 
expresses  himself  on  this  subject 
He  says:   "The  law  does  not  di- 


rectly prohibit  a  husband  and  wife 
from  living  in  a  state  of  volantary 
separation.  So  long  as  both  are 
contented  with  their  state  of  separa- 
tion, there  is  no  law  to  prevent  or 
punish  its  continuance.  The  Ec- 
clesiastical Courts  do  not  interfere 
in  these  cases,  even  when  the  fact 
of  separation  comes  judicially  before 
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C.  B.  may  at  all  times  daring  the  life  of  the  said  A.  B.  live  separate 
from  him  and  free  from  his  control  and  authority,  as  if  she  were  un- 
married; and  that  he  will  not  in  any  manner  compel,  or  endeavour  to 
compel,  her  to  cohabit  with  him,  or  in  any*manner  molest  or  interfere 
with  her  in  any  way  of  living  or  otherwise,  and  will  not  sue  or  pro- 
secute any  person  for  receiving  or  assisting  her  (I), 

The  above  clauses  are  said  to  have  been  devised  at  a 
period  when  the  Civil  Courts  held  that  a  deed  of  separa- 
tion altered  the  legal  relations  of  husband  and  wife(;7i). 
But  the  decision  in  Marshall  v.  Button  (n)y  in  the  time 
of  Lord  Kenyon,  brought  the  law  back  to  what  it  had  been 
originaUy.    According  to  the  ruling  in  that  case,  no  agree- 
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That  the  wife 
may  -live  tepftiato 
from  him ; 

and  that  h«  will 
not  compel  her  to 
cohabit  with  him 
or  molest  her. 


them,  iraless  their  assistance  be 
prayed  by  one  of  the  parties.  If  a 
Bait  for  a  divorce,  or  for  a  declara- 
tion of  nullity  of  marriage  fails,  the 
sentence  is  confined  to  a  mere  dis- 
missal of  the  suit,—- not  proceeding 
to  direct  a  retnrn  to  cohabitation. 

1  Hagg.  129,  166,  408;  2  Hagg. 
168, 198,  262.  The  compromise  of 
a  suit  for  restitntion  of  conjagal 
rights  appears  not  to  be  prohibited. 

2  Hagg.  820.  And  it  seems  that 
there  may  be  cases  where  the  cir- 
camstances,  though  not  sufiScient  to 
foand  a  sentence  of  separation  k 
mens&  et  thoro,  may  yet  jostify  the 
party  who  has  withdrawn  from  co- 
habitation, and  therefore  famish  a 
defence  to  the  suit  for  restitution  of 
conjagal  rights.  See  2  Hagg.  302, 
813,  320,  and  MoUny  v.  Molony,  2 
Add.  249.  In  suits  for  divorce,  on 
the  ground  of  the  wife's  adultery, 
it  is  expected  to  be  shown  that  the 
husband  has  not  cohabited  with  her 
since  the  discovery  of  her  offence, 
and  this  is  usually  pleaded.  2 
Fhillimore,  163.  So  also  alimony 
is  allowed  to  the  wife,  with  a  view 
to  her  living  separately  during  the 
pendency  of  sny  matrimonial  suit. 

n.w. 


These    Courts,   therefore,    do   not  Bemaitaof 
....       -  ..  Mr.  Jacob, 

treat  a  state  of  separation  as  neces- 
sarily unlawful.  Neither  do  the 
Civil  Courts  adopt  any  such  view. 
The  plaintiff,  in  an  action  for  cri- 
minal conversation,  would  meet 
with  but  little  success,  if  after  his 
wife's  misconduct  had  come  to  his 
knowledge,  he  had  continued  to 
cohabit  with  her.  In  many  instances 
a  deed  of  separation  does  only  that 
which,  under  the  circumstances,  the 
Ecclesiastical  Courts,  if  applied  to, 
would  have  decreed;  and  the  tempo- 
ral Courts,  in  declaring  a  deed  of 
separation  to  be  void,  might  per- 
haps be  undoing  that  arrangement 
which  the  Ecclesiastical  Courts 
would  have  confirmed."  In  a  pre- 
ceding part  of  the  above  note  Mr. 
Jacob  says  it  was  not  until  Lord 
Eldon's  time  that  deeds  of  separa- 
tion came  to  be  regarded  as  illegal 
or  immoral. 

(0  Jiex  v.  Mead,  1  Burr.  542; 
Bex  v.  Winton,  6  Term  R.  91. 

(m)  See  Ckfrhet  v.  Poelnitz,  1 
Term  Rep.  5,  and  other  cases  there 
referred  to. 

(n)  8  Term  Rep.  645. 
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Stmt  T.  Bunt, 


ment  between  husband  and  wife  can  change  their  l^al 
character  and  capacity ;  and  so  litde  did  the  Courts  con- 
sider the  husband  as  exonerating  the  wife  from  her  duty 
by  a  deed  of  separation^  that  in  Chambers  v.  Caulfield{o) 
it  was  held  by  Lord  EUenborough,  that  such  a  deed  forms 
no  bar  to  an  action  of  damages  by  the  husband  for  the 
wife's  seduction  (/?). 

In  Hunt  V.  Hunt  {q)  a  husband  in  a  separation  deed 
covenanted  with  his  wife's  trustees,  who  indemnified  him 
against  her  debts,  that  he  would  not  compel,  or  endeavour 
to  compel  her  to  cohabit  with  him  by  any  legal  proceed- 
ings or  otherwise  howsoever.  The  husband  having  insti- 
tuted a  suit  in  the  Divorce  Court  to  obtain  a  restitution 
of  conjugal  rights,  the  wife  and  her  trustees  filed  a  bill  in 
Chancery  to  restrain  him  firom  a  breach  of  his  covenant. 
The  Master  of  the  Rolls  (Sir  John  Romilly)  dismissed 
the  bill,  but  the  Lord  Chancellor  (Lord  Westbury),  on 
appeal,  reversed  the  decision  of  the  Master  of  the  Rolls 
and  granted  the  injunction,  holding  that  such  a  covenant 
was  valid  as  part  of  a  deed  of  separation  (r). 

Hunt  V.  Hunt  was  taken  on  appeal  to  the  House  of 
Lords,  but  was  never  decided,  in  consequence  of  the  death 
of  Mrs.  Hunt  (s). 
RowUv  T.  R<neiev.      The  samc  point,  however,  came  before  the  House  of 

Lords  in  1866,  in  the  case  of  Rowley  v.  Rowley y  on  appeal 
from  the  Judge  Ordinary  (t).  In  1860  Mrs.  Rowley  had 
filed  her  petition  in  the  Divorce  Court,  praying  for  disso- 
lution of  her  marriage  on  the  ground  of  her  husband's 
cruelty  and  adultery.     When  the  suit  came  on  for  hearing 


(p)  6  East,  244. 

{p)  See  note  by  Jacob  on  this 
point,  2  Rop.  323. 

{q)  31  Law  J.,  Ch.  101;  bnt  see 
WilUanis  v.  JBaily,  L.  R.,  2  Eq. 
731,  and  Brown  v.  Brown,  L.  R.,  7 


Eq.  185. 

(r)  See  also  Sanders  y.  Rod- 
may,  16  Beav.  207. 

(*)  See  B^mley  v.  Rowley ,  L.  R., 
1  H.  L.,  Sc.  &  D.  App.  p.  66,  n.  1. 

(t)  Sir  Cresswell  Cresswell. 
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it  was  compromised,  both  parties  agreeing  to  execute  a  usual  pro. 
deed  of  separation  with  the  usual  clauses,  the  wife  specially 
agreeing  "not  to  institute  other  proceedings  in  the  Divorce 
Court*'  In  the  fece  of  this  undertaking,  in  the  following 
year  Mrs.  Rowley  presented  a  fresh  petition  for  dissolution, 
alleging  adultery  committed  by  her  husband  subsequently 
to  the  agreement,  and  also  renewing  the  allegation  of 
adultery  and  cruelty  relied  upon  in  the  suit  which  had  been 
compromised.  Their  Lordships  (Lord  Chancellor  Chelms- 
ford and  Lord  Cranworth)  held  that  Mrs.  Rowley  was 
barred  from  instituting  a  second  suit  in  the  Divorce  Court 
in  respect  of  anything  which  had  occurred  up  to  the  time 
of  the  compromise  of  the  first  suit  (m). 

A  deed  of  separation  is  a  good  answer  to  a  writ  of  DMdofsepam- 

^  tion,  Ka  ftiuwer 

habeas  corpus  sued  out  by  the  husband  to  re-possess  him-  Jo  a  writ  of 
self  of  his  wife  (:r). 

As  to  the  husband's  general  power  over  the   wife's  Hiwi»nd*i  power 

T    •     -I  orer  the  wife's 

personal  liberty,  a  learned  judgment  was  pronounced  by  p«*»« 
Coleridge,  J.,  in  Re  Cochrane  (y),  from  which  we  may 
collect,  that  where  a  wife  without  cause  absents  herself 
from  her  husband,  he  may  recover  her  back  by  force,  or 
by  stratagem,  and  may  restrain  her. 

Next  usually  follows  a  covenant  by  the  husband  with 
the  trustees  that  the  wife  may  enjoy  her  property  as  a  feme 
sole: — 

And  that,  notwithstanding  her  coverture,  she  may  from  henceforth  Coyenant  for 
hold,  take  and  enjoy,  to  her  separate  use,  all  such  real  estate  as  she,  Zi  tel^S^^ 
or  the  said  A.  B.  in  her  right,  may  hereafter  be  seised  of,  and  may  ^^^' 
take  and  enjoy  to  her  separate  use  all  her  articles  of  personal  orna- 
ment and  dress,  and  all  such  personal  estate  as  she  now  is  or  hereafter 

(u)  There  were  no  grounds  for  (a?)  Bex  t.  Mead,  1  Burr.  542; 

the  allegation  of  subsequent  cruelty  Hea  y.  Winton,  6  Term  Rep.  91. 

as  Mrs.  Rowley  had  been  li>ing  (y)  8  Dowl.  P.  C.  630;   4  Jur. 

separatB  from  her  husband  since  the  584. 
date  of  the  compromise. 
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VISIONS  IN  or  interest,  or  which  are  or  shall  in  any  manner  be  hers  or  reputed  hers, 
or  which  she  shall  save  out  of  her  separate  property  under  these 
presents  or  any  other  instrument  already  made  or  hereafter  to  be 
made,  and  may  sell,  bequeath  and  dispose  of  the  same  real  and  per- 
sonal estate  by  deed  or  will  as  she  may  think  proper,  without  any 
interference  by  the  said  A.  B.,  and  free  from  his  debts  and  en- 
gagements. 

The  release  by  the  husband  of  his  marital  rights  to 

fiiture-acquired  property  is  a  good  consideration  for  an 

annuity  granted  to  him  by  the  wife  out  of  her  separate 

property  {z). 

Prorision  •ecarintf      When  the  wifc  has  no  separate  property  there  is  usually 

to  wife.  ^  covenant  by  the  husband  with  the  trustees  to  pay  to  them 

a  stated  yearly  sum  for  the  wife's  maintenance.  The  words 
are  usually  as  follows : — 

And  the  said  A.  B.  doth  hereby  for  himself,  his  heirs,  executors 
and  administrators,  covenant  with  the  said  E.  F.  and  G.  H.,  their 
executors  and  administrators,  that  he,  the  said  A.  B.,  will,  during  the 
life  of  the  said  C.  B.,  pay  to  the  said  E.  F.  and  Gr.  H.,  or  the  sur- 
vivor of  them,  his  executors  or  administrators,  one  annuity  of  £ 
by  equal  quarterly  payments  on  the  four  usual  quarter  days,  the  first 
payment  to  be  made  on  the  day  of  ,  which  annuity,  it  is 

hereby  agreed,  shall  be  held  in  trust  for  the  said  C.  B.  for  her  separate 
use,  with  restraint  on  anticipation. 

Necewity  and  The  amount  of  the  allowance  to  the  wife  should  be 

consequence  of  its  •  ,  /»  ■■      i        i 

being  adequate,     governed  by  the  circumstances  of  the  husband.    No  general 

rule  can  be  laid  down.  If  the  wife  have  separate  property, 
it  will  of  course  make  a  difference.  But  it  is  necessary  for 
the  husband's  own  sake,  as  well  as  for  her's,  that  the  allow- 
ance be  adequate,  and  that  it  be  regularly  paid ;  for,  on 
both  these  circumstances  will  depend  the  question  of  his 
freedom  from  liability  for  debts  contracted  by  her  while 
living  apart  from  him.  On  the  principles  before  ex- 
plained (a),  a  wife  living,  separate  from  her  husband  is 

(«)  Logan  v.  Birketty  1  M.  &  K.      authority  to  bind  her  husband  when 
220  living   apart    from    him/*    supra, 

(a)  Sec  section  on   the  "wife's      p.  145. 
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presumed  to  have  no  authority  to  charge  him.  Tradesmen 
and  others  ought  not  to  give  her  credit  without  inquiry. 
If  they  do,  they  do  so  at  their  peril.  For,  to  an  action 
brought  against  the  husband  in  respect  of  advances  made 
to  the  wife,  or  goods  furnished  to  her,  it  will,  according  to 
the  cases,  be  a  sufficient  defence  for  him  to  show  that  she 
is  living  apart  under  a  deed  of  separation ;  that  she  has  her 
stipulated  allowance ;  that  it  is  adequate  in  amoimt ;  that 
it  is  not  precarious ;  and  that  it  is  duly  paid  to  her,  or  to  a 
trustee  on  her  behalf  (A). 

An  annuity  for  the  wife's  separate  maintenance  is  due 
to  her  de  die  in  diem,  being  for  her  daily  support  (c). 

The  trustees  of  the  wife,  who  are  parties  to  the  deed,  coYcnant  that 

^       '■  husband  shall  not 

covenant  for  her,  that  she  shall  in  no  way  molest  the  b«n»i«atod. 
husband  while  separate.     This  covenant  is  generally  as 
follows : — 

That  the  said  C.  B.  (the  wife)  shall  not  at  any  time  hereafter  molest 
or  disturb  the  said  A.  B.  (the  husband),  and  shall  not  in  any  manner 
compel  or  endeavour  to  compel  him  to  cohabit  with  her  (d). 

The  trustees  next  covenant  for  the  husband's  indemnity  covenant  for 

■^    hUBband's  Indem- 

against  aU  debts  of  the  wife  that  may  be  contracted  by  her  JiJfJJ**^^ ''"*'■ 
while  separate ;  as  follows : — 

And  further,  that  they  the  said  E.  F.  and  G.  H.,  or  one  of  them,  their 
or  one  of  their  heirs,  executors,  or  administrators,  will,  at  all  times 
hereafter,  keep  indemnified  the  said  A.  B.,  his  heirs,  executors,  and 
administrators,  and  his  and  their  estates  and  effects,  against  all  the 
debts  and  liabilities  which  the  said  C.  B.  has  already  contracted  or 


(h)  HodgkiMon  v.  Fletcher ,  4 
Camp.  70;  Eindley  y.  Westmeathf 
6  Bam.  &  Cres.  200;  Mizeny.  Pick, 
3  Mee.  &  W.  481;  Reeve  jr.  M,  of 
Qmyngham,  2  Car.  &  Kir.  444. 

(c)  Howell  V.  Hannorthf  2  Wm. 
Bla.  1016;  Anderson  v.  Dwyer,  1 
Sch.  &  Lei  803;  1  Swanst.  849; 
bat  see  Blen%%n$app  t.  Blenkin- 


sopp,  12  Beay.  568;  affirmed  in  1 
De  G.,  M.  &  G.  495;  Coglar  r. 
Coglar,  1  Ves.  jim.  94. 

(jd)  A  suit  by  the  wife  in  the 
Divorce  Court  for  a  judicial  separa- 
tion appears  not  to  be  a  breach  of 
this  covenant.  Thomas  v.  Iherard, 
6  H.  &  C.  448. 
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incurred  {e\  or  shall  hereafter  contract  or  incur,  and  against  all  actions, 
suits,  accounts,  claims  and  demands,  costs,  charges,  losses,  damages, 
and  expenses  for,  upon  account,  or  in  respect  of  such  debts  and 
liabilities  or  any  of  them,  or  anything  in  anywise  relating  to  the 
premises. 

It  is  well  settled  that  a  trastee's  covenant  to  indemnify 
the  husband  is  a  valuable  and  sufficient  consideration  fc^ 
a  covenant  by  him  to  pay  an  annuity  to  his  wife  (/)• 

The  execution  by  the  husband  of  a  deed  of  separation  is 
a  legal  and  sufficient  consideration  for  a  promise  bj  a  third 
party  to  pay  debts  and  expenses  incurred  by  the  wife,  for 
which  the  husband  is  liable  (^). 

The  last  clause  usually  found  in  a  deed  of  separation, 
is  one  which  provides  that  its  provisions  shall  wholly 
cease  in  the  event  of  the  husband  and  wife  resuming  co- 
habitation (A).     The  terms  of  this  clause  are  as  follow : — 

Provided  always,  &c.,  that  in  case  the  said  A.  B.  and  C.  B.  shall 
be  reconciled  to  each  other  and  cohabit  together,  or  if  their  marriage 
shall  be  dissolved  by  any  court  of  competent  jurisdiction  in  respect 
of  anything  done  or  suffered  by  either  party  after  the  execution  of 
these  presents,  then  and  in  either  of  the  said  cases  the  covenants, 
agreements  and  provisions  herein  contained  shall  forthwith  be  void, 
except  in  respect  of  any  sale  or  disposition  or  other  act  previously 
made  or  done,  and  of  proceedings  for  a  breach  of  the  said  covenants 
and  provisions  previously  committed. 


(O  In  Summers  v.  Ball,  8  Mee.  & 
W.  596,  the  indemnity  was  held  to 
extend  to  debts  incurred  by  the  wife 
while  living  with  her  husband.  The 
indemnity  ought  to  include  every- 
thing that  may  be  the  ground  of  an 
action  at  law,  or  suit  in  equity; 
everything  short  of  criminal  conduct 
for  which  the  wife  is  answerable  in 
her  ovm  person.  Eyde  v.  Price,  3 
Ves.  446. 

(/)  Stevens  v.  Olive,  2  Bro.  C.  C. 
90;  Worrall  v.  Jacob,  3  Mer.  269; 
Jee  V.  Thurlow,  2  Bam.  &  C.  547; 


Wellesleif  v.  Wellesley,  10  Sim. 
256. 

ig)  Jones  v.  Waite,  5  Bing.  N. 
C.  34. 

(A)  According  to  some  forms  this 
clause  is  omitted  on  the  ground  that 
a  renewal  of  cohabitation  will  of 
itself  vacate  the  deed.  See  Durant 
V.  ntley,  7  Price,  577;  Fletcher  v. 
Fletcher,  2  Cox,  99;  Hindley  v. 
Marquis  of  Westmeaih,  6  Bam.  & 
Cress.  200;  Marquis  of  Westmeath 
V.  Marchioness  of  Westmeath,  1 
Dow  &  Clark,  519;  Jee  v.  Thur- 
Unv,  2  Bam.  &  Cress.  547. 
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What  shall  constitute  a  renewal  of  cohabitation,  so  as 
to  come  within  the  terms  and  meaning  of  this  clause,  may 
be  a  question.  Casual  meetings  in  society,  it  is  presumed, 
will  not  have  this  effect  (i) ;  and  it  is  doubtful  whether  for- 
giveness, or  even  the  interchange  of  expressions  of  con- 
jugal affection  and  tenderness,  by  letter,  or  otherwise,  will 
put  an  end  to  the  deed ;  because  the  physical  separation 
may  still  continue,  and  be  kept  up  advisedly  (A). 

But  althoufi^h  forgiveness  does  not  necessarily,  of  itself,  cohabitation 

,  .  .       wlUiout  rejond- 

put  an  end  to  the  deed, — it  seems  so  far  important  that  in  "»"<>**• 
those  cases  where  a  renewal  of  cohabitation  takes  place,  and 
where  it  is  held  that  the  deed  is  thereby  superseded — the 
Court  invariably  supposes  that  the  parties  are  in  fact  recon- 
ciled. Therefore,  a  mere  living  together  under  the  same 
roof,  under  circumstances  which  showed  continual  hostility 
and  animosity,  was  held,  by  the  House  of  Lords,  in  Bate^ 
man  v.  Ross  (/),  not  sufficient  to  terminate  the  state  of 
separation. 


(i)  See  Wilson  y.  Miiskett,  3 
Barn.  &  Adol.  743;  and  Slatter  v. 
Slatter,  1  You.  &  Coll.  C.  C.  28; 
Handle  y.  Gould,  6  W.  R.  108. 

(A)  It  is  related  of  a  late  eminent 
conveyancer  that  he  nsed  to  intro- 
duce into  deeds  of  separation  a 
claosey  which  he  called  the  ''five 


minutes  clause,**  whereby  he  pro- 
Tided ,  that  if  the  husband  and  wife 
should  at  any  time  be  together  for 
five  minutes,  after  either  of  them 
had  requested  the  other  to  depart, 
the  deed  should  instantly  become 
void ! 

(0  1  Dow,  245. 
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In  Lord  Hardwicke's  time  it  would  rather  appear  that 
prospective  arrangements  for  the  separation  of  husband  and 
wife  were  not  deemed  necessarily  void.  That  great  Judge 
himself  did  not  expressly  condemn  them  (iw).  And  in 
Rodney  v.  Chambers  (n),  Mr.  Justice  Le  Blanc  said  there 
was  no  satisfactoiy  reason  why  an  agreement  to  separate 
de  futuro  should  be  bad^  if  an  agreement  de  prsesenti  for 
the  same  purpose,  should  be  good.  However,  the  distinc- 
tion has  been  taken,  and  is  still  maintained  on  grounds  of 
policy.  Accordingly,  in  Westmeath  v.  Westmeath  (o),  the 
House  of  Lords  expressed  a  clear  opinion  that  a  deed 
providing  for  a  contemplated  separation,  could  not  be 
supported.     The   same  conclusion  seems  derivable  from 

(m)  Moore  t.  Moore,  1  Atk.277;      Boare,  2  Ridg.  P.  C.  268. 
West,  43.    See  also  Lord  Vane*s         («)  2  East,  297. 
case,  13  East,  171;  and  ffoare  t.  (o)  1  Dow  &  Clark,  519. 
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Vandergucht  v.  De  Blaquiere  (p\  before  Lord  Chancellor     miscella* 

Cottenham^  although  the  precise  point  was  not  raised  in  ! 

that  case. 

Since  the  decision  in  Vandergucht  v.  De  Blaquiere, 
numerous  cases  (q)  have  come  before  the  Courts  of  Equity 
on  this  pointy  and  it  may  now  be  considered  as  clearly  de* 
cided,  that  a  deed  tending  to  the  fiiture  separation  of  hus- 
band and  wife  is  void  on  grounds  of  public  policy,  though 
a  deed  providing  a  fund  for  the  wife's  support  on  the 
occasion  of  an  immediate  separation  is  not  so  (r). 

In  Cocksedgey,  C(9cA««^^e(«)  this  question  was  judicially  whether  by  ante- 
discussed;  namely,  whether  by  ante-nuptial  contract,  a  proTiaion mey be 

mede  for  the 

provision  might  be  secured  for  an  innocent  wife  in  the  SJJSUJ?^  ™*"" 
event  of  the  parties  ceasing  to  cohabit.     There  was  no 
decision  (t) ;  but  of  such  a  case  it  may  be  said  that  the 
stipulation  under  certain  circumstances  may  not  be  an 
unreasonable   one  for  parents  or  guardians  to  propose.  *" 

On  the  other  hand,  the  objection  arises  that,  by  an  arrange- 
ment of  this  nature,  a  strong  incentive  to  cultivate  the 
husband's  affection  is  taken  away;  and  a  wife,  having  such 
a  resource  to  Ml  back  upon,  maybe  apt  to  take  offence  on 
slight  occasions. 

In  Rodney  Y.  Chambers  {u)y  the  Court  of  King's  Bench  Domeetic fomm, 
held  that  the  husband's  covenant  to  allow  his  wife  a  sepa-  wpantion 

^        ahoald  take  place. 

rate  maintenance  in  case  a  separation  should  take  place 
with  the  approbation  of  the  trustees,  was  a  legal  and  valid 


(p)  5  MyL  &  Cr.  229.    See  also  647;  Janes  v.  Waite,  in  the  Hoose 

Brindley  y.  Mulloney,  L.  R.,  7  Eq.  of  Lords,  4  Man.  &  Gr.  1104. 

743,  where  the  separation  had  never  («)  6  Hare,  897.    See  14  Sim. 

Bctnally  taken  place.  244. 

(q)  Bgerton  Y,  Lord  Brofvnlow,  (t)  Vice-chancellor  Wigram  sent 

4  H.  L.  Cases,  1 ;   Cartmright  t.  a  case  to  law  upon  this  and  other 

Cartrcrightf  4  De  G.,  M.  &  G.  982;  questions  in  the  canse. 

JET.  T.  W,,  3  Kay  &  J.  382.  {u)  2  East,  288. 

(r)  Jee  v.  Thurlow,  2  B.  &  C. 
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promise  to  per* 


by  Mr.  Justice  Lawrence  in  the  Mowing  terms:- 

We  thought  that  there  was  nothing  illegal  in  the  parties  agreeing 
to  refer  the  questioD  as  to  what  was  a  good  cause  of  separation  to  a 
domestic  forum,  instead  of  applying  to  the  Ecclesiastical  Coart  for 
a  divorce  and  alimony.  We,  therefore,  only  decided  that  a  covenant 
for  separation  with  the  consent  of  the  trustees  was  good.  Not  that 
a  covenant  was  good  generally  that  a  wife  might  separate  from  her 
husband  whenever  she  pleased ;  for  that  would  be  to  make  the  hus- 
band tenant  at  will  to  the  wife,  of  his  marital  rights. 

There  seems  to  be  nothing  to  prevent  the  insertion  of  a 
clause  declaring  that  the  trusts  and  covenants  for  payment 
shall  continue^  notwithstanding  the  renewal  of  cohabitation. 
Thus,  in  Wilson  v.  Muschett(x)  Mr.  Justice  Littledale 
said, — 

The  proviso  that  the  trusts  shall  continue,  though  the  parties  live 
together  again,  only  means  that  the  husband  intends  to  secure  to  the 
wife,  for  her  separate  use,  the  property  settled  by  the  deed,  as  he 
might  have  done  originally  on  their  marriage. 

A  deed  of  separation  may  make  a  permanent  settlement 
of  the  husband's  property;  giving  the  wife  a  future  interest, 
and  containing  provisions  for  the  benefit  of  children  (y ). 

If  once  a  well-contrived  deed  of  separation  has  been 
prepared  and  executed,  it  may  often  be  a  subject  of  regret 
that  all  its  provisions  should  fall  to  the  groimd  on  the 
simple  re-union  of  the  parties,  who  may,  perhaps,  separate 
again  in  a  few  weeks  or  days.  Without  recommending 
a  continuing  set  of  trusts  and  covenants  for  all  cases,  it  may 
be  observed  that  experience  has  shown  their  adaptation 
to  occasional  states  of  circumstances.  As  to  the  question 
of  morality,  there  seems  to  be  as  good  a  show  of  arguments 
on  the  one  side  as  on  the  other. 

In  Jones  v.  JVaite  (z)  it  was  held  that  a  promise  to  pay 


(x)  3  Barn.  &  Add.  743. 

(y)  Worrall   v.  Jacob,   3  Mer. 


256. 
(z)  4  Man.  &  Gr.  1104. 
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xnonej^  upon  condition  that  the  promisee  would  execute  a     uiscella- 

-I        J      /•  x«  •  1  •  -t   1*        ^1^  j»A  i*  NEOU8  POINTS, 

deed  oi  separation,  was  a  promise  not  void  for  illegality  of 

consideration.  A  deed  of  separation  had  been  drawn  up, 
but  not  executed  bj  the  husband.  To  induce  him  to  exe- 
cute the  deed,  a  third  party  undertook  to  pay  his  debts. 
It  was  held  by  the  House  of  Lords,  that  the  consequent 
execution  of  the  instrument  by  the  husband  formed  a  good 
consideration  for  the  agreement,  and  entitled  him  to  en- 
force it  (a). 

A  deed  of  separation  prim&  facie  is  held  valid.     The  need  presamed  . 


vaUd. 


Court  does  not  presume  illegaUty  (i). 

An  indemnity  to  the  husband  against  his  wife's  debts  wantofindem. 

•  •   1  /•         1  •  T  •  °**^  ***  husband 

IS  not  essential  to  found  a  consideration  for  a  deed  of  **<>^'*'^- 
separation  (c). 

But  a  deed  which  does  not  contain  such  an  indemnitv  where  no  vaiuawe 

•^    consideration,  void 

and  is  not  founded   on  valuable  considerations,  though  Sd^^JiSMaST 
binding  on  the  parties,  wiU  be  void  against  creditors  and 
purchasers  (d). 

When,  however,  such  a  deed  is  supported  by  valuable  ^^^SiintS^r*. 
conaderation,  it  will,  like  other  post-nuptial  settlements  so  SISS^  ^"" 
circumstanced,  be  good  against  creditors  and  purchasers. 
The  Court  will  "not  weigh  the  consideration  in  too  nice 
scales"  (e).  The  usual  indemnity  against  the  wife's  debts 
is  considered  a  valuable  consideration  (/).  So,  likewise, 
was  a  relinquishment  of  her  claim  to  alimony  in  the  Eccle- 
siastical Court  {ff).     And  a  compromise  of  litigated  rights 

(a)  9  CI.  &  Fin.  101.    See  also  Mtzer  y.  IHtzer,  2  Atk.  511.    See 

Clough  Y.  Lambert,  10  Sim.  174.  also  as  to  postriinptial  settlements, 

(&)  Janes  v.  Waite,  9  CI.  &  Fin.  supra. 

101.  (/)  StepTiens  v.  Olive,  2  Bro.  C. 

(<j)  JFrampton  y.  Frampton,  4  C.  90;  Worrall  y.  Jacob,  3  Mer. 

Beav.  287;  10  L.  J.,  N.  S.  247.  256. 

{d)  Mtzer  y.  Fitzer,  2  Atk.  511;  (g)  Hobbs  v.  Hull,  1  Cox,  446. 

Clough  Y.  Lambert,  10  Sim.  174;  See  Nunn  y.   WiUmore,  8  T.  R. 

Comx  Y.  Foiter,  1  John.  &  Hem.  30.  621. 

(e)  Per    Lord    Hardwicke,    in 
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would  also  appear  to  be  a  valuable  consideration ;  though 
this  point  has  not  been  actually  decided  (A). 

A  Court  of  Equity  will  enforce  executory  articles  of 
separation^  when  such  articles  affect  property  («). 

In  Seagrave  v.  Seagrave  (A),  a  husband  executed  a  bond 
to  a  trustee  for  the  wife  for  payment  to  her  of  a  weekly 
allowance^  she  being  separate  from  him.  The  bond  was 
destroyed  by  the  trustee,  with  the  husband's  privity.  The 
wife  sought  relief  in  equity.     Sir  W.  Grant  said, — 

What  is  the  extent  of  the  relief  necessary?  The  plaintiff  has  ob- 
tained a  discovery — an  admission  that  the  bond  is  destroyed.  Accord- 
ing to  modern  doctrine,  therefore,  an  action  upon  the  bond  will  lie 
without  profert.  All,  therefore,  that  the  plaintiff  seems  to  require  is^ 
that  she  may  be  at  liberty  to  bring  that  action  in  the  name  of  her 
trustee ;  and  that,  therefore,  is  all  that  I  decree. 

The  wife's  adultery  is  no  bar  to  her  remedies  under  a 
deed  or  articles  of  separation  (A),  unless  the  husband  exe- 
cuted the  deed  in  ignorance  of  the  fact(Z). 

Whether  the  wife  can  dispose,  by  anticipation,  of  the 
income  secured  for  her  separate  maintenance,  does,  not 
appear  to  be  judicially  settled  (m).  But  as  it  seems  she 
may  dispose  of  the  savings  of  her  separate  income  (n),  why 
may  she  not  anticipate  it  ?  (o) 

As  to  the  claims  of  creditors  upon  the  wife's  maintenance, 
it  seems  clear  that  equity  will  assist  them(/7);  but  the 


(  h)  Joddrell  t.  Joddrell,  9  Bear. 
46,  and  Wilson  v.  Wilson,  1  House 
of  Lords  Cases,  638. 

(t)  Wilson  y.  Wilson,  14  Sim. 
406;  1  House  of  Lords  Cases,  638; 
C^ibbs  Y.  Harding,  L.  R,  6  Ch. 
836. 

(A)  13  Ves.  448. 

Q)  Brown  v.  Brown,  L.  R.,  7 
Eq.  186. 

(f»)  But  see  Hyde  v.  Price,  8 
Ves.  487j    Greatley  v.  Noble,  8 


Madd.  79,  94. 

(n)  Gage  y.  Lyster,  2  Bro.  P.  C. 
4. 

(jo)  Molony  y.  Kennedy,  10  Sim. 
254.  In  certain  cases  th%  deed  ex- 
pressly stipulates  that  she  shall 
enjoj,  as  separate  property,  what- 
eYer  may  be  giYen  or  bequeathed  to 
her. 

{p)  Lilia  Y.  Airey,  I  Ves,  jun. 
277;  Stuart  y.  Ijord  Kirkwall,  8 
Madd.  887;   Vandergucht  y.  Bla- 
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case  is  distinguishable  from  that  of  a  demand  upon  what     miscella- 

,  n     J   1  ^  X    X  NEOUS  POINTS. 

IS  properly  called  her  separate  estate.  

The  provision  for  the  wife,  by  deed  of  separation,  does  Hercuimnn^er 

^         .  .  r  ^  Statute  of  Dl*. 

not  necessarily  affect  her  right  to  a  share  of  the  husband's  tribuuon. 
personal  estate  under  the  Statute  of  Distribution  {q) ;  nor 
apparently  any  other  legal  right  to  which  she  may  be 
entitled  on  the  death  of  her  husband. 

In  the  case  of  Wilson  v.  Wilsouy  before  the  House  of  Fawiv.  wiuim. 
Lords  (r),  the  parties  haying  separated,  it  appeared  that 
the  wife  soon  afterwards  commenced  a  suit  in  Doctors' 
Commons  against  the  husband,  for  the  purpose  of  nullify- 
ing the  marriage,  Qn  the  ground  of  his  alleged  impotency. 
The  husband,  not  admitting  the  accusation,  but  dreading 
exposure,  proposed  terms  of  adjustment ;  and  ultimately  it 
was  agreed  by  articles  of  separation  that  he  should  have 
1,000/.  a  year  from  his  wife,  and  that  the  pending  suit 
should  be  withdrawn.  Some  delay  having  been  interposed 
by  the  husband  in  concluding  the  arrangement,  the  wife 
filed  her  biU  in  equity,  and  the  case  came  before  the  Vice- 
Chancellor  of  England,  whose  decree,  enforcing  execution 
of  the  articles,  was  submitted,  by  appeal,  to  the  House  of 
Lords ;  where,  after  learned  and  unusually  copious  argu- 
ment, the  Lords  pronounced  a  judgment,  the  substance  of 
which,  for  general  purposes,  was  to  the  following  effect. 
With  reference  to  the  appellant's  principal  argument, 
**  that  Courts  of  Equity  ought  not  to  entertain  suits  for 
the  performance  of  articles  of  separation,"  Lord  Cottenham 
observed  from  the  woolsack — 

The  decree  appealed  from  does  not  touch  the  question  of  separation,  Remarks  of  Lord 
but  only  makes  provision  for  a  previous  contract  for  that  purpose,  and  c®^'*"***™* 
enforcing  a  contract  respecting  property  growing  out  of  such  separa- 

qniere^  6  Myl,  &  Cr.  229;  2  Rop.  {q)  Shatter  v.  Slatter,  1  Yon.  & 

806.  Coll.,  Ex.  28. 

(r)  1  House  of  Lords  Cases,  5S8. 
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MiscELLA-  t^on.  If  an  agreement  for  the  separation  of  husband  and  wife  be  so 
NEOU8  POINTS.  Contrary  to  public  policy,  as  to  make  void  all  arrangements  of  pro- 
perty arising  from  it,  then,  in  all  cases,  the  only  question  would  be 
whetlier  the  arrangement  of  property  was  in  consideration  of,  or  de- 
pendent on,  such  illegal  agreement.  But  what  has  this  House  decided 
on  the  subject?  [Here  his  Lordship  referred  to  t/ones  v.  Waiie  («), 
Bateman  v.  Countess  of  Ross  {t),  and  Westmeath  y.  Westmeath  (u),  all 
of  which  had  been  decided  in  the  House  of  Lords,  on  the  principle 
that  such  separations  did  not  necessarily  taint  transactions  built  upon 
them.  His  Lordship  then  proceeded.]  The  authorities  in  this  House 
are,  therefore,  against  the  appellant;  and  now  a  long  train  of  authori- 
ties at  law  and  in  equity  have  proceeded  on  the  same  ground ;  but 
I  will  only  mention  the  case  at  law  of  Wilson  v.  Mushett  (x).  In 
Frampton  v.  Frampton  (y)  Lord  Langdale  considered  the  principle 
established;  and  the  yice-Chancellor  has  held  the  same  in  seyeral 
cases,  such  as  Clough  y.  Lambert  (2),  and  WellesUy  y.  Wellesley  (a). 
One  part  of  tlie  consideration  for  the  deed,  in  the  present  case,  was 
the  provision  as  to  the  suit  in  the  Ecclesiastical  Court.  The  stopping 
of  these  proceedings  appears  to  have  been  an  important  object  to 
Mr.  Wilson,  of  the  reason  for  which  he  was  the  best  judge;  and  that 
alone  was  a  sufficient  consideration.  Why  is  not  the  compromise  of 
a  suit  to  afford  consideration  for  an  agreement  ?  Is  it  desirable  that 
the  parties  should  be  compelled  to  bring  such  complaint  in  the  Eccle- 
siastical Court  to  public  discussion  ? 

singular  owe  of         The  casc  of  Joddvell  V.  Joddrell  (i),  before  Lord  Lang- 
mcnt.  dale,  was  an  instance  not  properly  of  separation,  but  of  a 

singular,  though  perhaps,  under  the  circumstances,  a 
convenient  &inily  arrangement ;  embracing,  among  other 
benefits,  the  compromise  of  a  pending  suit  for  divorce 
k  mens&  et  thoro.  The  wife  had  sued  the  husband  in  the 
Ecclesiastical  Court.  The  husband  thereupon  made  pro- 
posals for  an  arrangement;  and  an  agreement  was  con- 
cluded by  deed,  reciting  his  request  that  the  suit  should 
be  discontinued.     The  deed  then  assigned  to  trustees  his 

(«)  9  a.  &  Fin.  101.  (y)  4  Beav.  287. 

(0  1  Dow,  236.  {z)  10  Sim.  174. 

\u)  6  Bligh,  367;  1  Dow&  Clark,  {a)  10  Sim.  256. 

619.  (J)  9  Beav.  46. 
{x)  8  Bam.  &  Adol.  743. 
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house  in  Portland  Place^  with  its  furniture^  &c.^  free  from     uiscblla- 

rent,  upon  trust  for  the  residence  of  his  wife  and  children.   — ' 

The  trustees  were  directed  to  pay  her  300/.  a  year  as  pin- 
money,  and  3,700/.  a  year  for  her  separate  use ;  but  she 
was  out  of  this  to  maintain  the  household  establishment 
(including  the  payment  of  servants'  wages)  on  such  a  scale 
as  she  should  think  fit;  and  she  was  further  to  pay  any  ex- 
penses which  she  might  incur  at  watering  places,  or  at  any 
coimtry  seat  of  her  husband's ;  together  with  the  salaries 
of  masters  and  gOTemesses  for  her  daughter,  and  clothing 
for  her  son.  It  was  fiirther  declared  that  the  husband 
should  be  at  hberty  to  reside  in  the  house,  and  participate 
in  the  benefit  of  the  establishment,  so  long  as  he  should 
conform  to  the  spirit  and  intention  of  this  arrangement. 
The  husband  afterwards  disputed  the  validity  of  the  deed, 
and  discontinued  the  stipulated  payments.  Under  these 
circumstances,  the  wife,  by  bill,  prayed  that  the  agreement 
might  be  enforced,  and  that  the  husband  might  be  re- 
strained from  interfering  with  her  occupation  and  enjoy- 
ment of  the  house  and  establishment  (c).  To  this  bill  the 
husband  demurred  for  want  of  equity.  But  Lord  Langdale 
overruled  the  demurrer,  observing  that — 

All  arrangements  of  this  kind  were  attended  with  very  great  diffi-  Remarks  of  Loxd 
culty,  but  that  they  never  were  contemplated  until  the  dissensions  ^^ 
between  the  parties  had  occasioned  so  much  unhappiness  that  such 
arrangements  could  not  probably  add  to  it.  His  Lordship  held  that 
the  meaning  of  the  expression  *'  spirit  and  intention  of  the  deed,"  was 
that  the  wife  should  be  provided  with  an  income,  by  means  of  which 
she  might  maintain  a  comfortable  establishment  for  herself  and  chil- 
dren, and  of  which  her  husband  was  enabled  to  partake.  Dissensions 
undoubtedly  might  arise,  but  if  the  parties  were  affected,  as  they  ought 
to  be,  by  a  mutual  desire  to  accommodate  small  differences,  his  Lord- 
ship did  not  know  that  there  would  be  any  great  difficulty  in  acting  on 

{c)  Equity  will  restrain  a  hns-  visit  his  wife  without  her  permis- 
band  from  infringing  a  coTenant  by  sion.  Sanders  t.  Rodway,  16  Jur. 
which  he  undertook  not  to  molest  or      1005. 
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MI8CELLA-      Buch  a  deed  as  this.    It  had  been  said  that  an  arrangement  of  this  sort 
HEom  PC  1  NTS,  greatly  altered  the  ordinary  relation  between  husband  and  wife.     No 

doubt  it  did;  but  if  it  was  said  that  it  entirely  destroyed  the  ordinary 
duties  as  they  before  existed  between  husband  and  wife,  he  thought 
that  that  proposition  could  not  be  maintained.  His  Lordship  there- 
fore felt  difficulty  in  coming  to  the  conclusion  that  this  arrangement 
was  illegal,  or  contrary  to  the  policy  of  the  law,  or  that  it  placed  the 
husband  in  the  power  of  the  wife  against  the  law. 

As  to  the  other  points  which  were  urged  in  the  case, 
namely,  the  want  of  consideration,  and  the  want  of  mutu- 
ality. Lord  Langdale  said  — 

I  do  not  think  that  tliey  ought  to  influence  the  mind  of  the  Court 
at  all.  This  is  not  a  matter  of  pecuniary  consideration,  but  a  family 
arrangement— a  compromise  of  litigated  rights  between  the  parties. 

It  seems,  therefore,  that  notwithstanding  the  guarded 
language  of  decision,  Wilson  v.  Wilson  and  Joddrell  v. 
Joddrelly  fortify  the  footing  and  extend  the  scope  of  deeds 
of  separation,  in  so  much  that  they  may  now  be  resorted 
to  with  more  confidence  than  heretofore  in  most  cases  of 
discord  between  husband  and  wife, 
caatodjof  Before  finally  disposing  of  such  deeds,  however,  it  is 

'^"^*  fitting  to  advert  to  one  other  topic  in  connection  with 

them — the  custody  of  the  children  of  the  marriage  when 
there  are  such. 

By  law  the  custody  of  the  children  belongs  as  of  absolute 
and  exclusive  right  to  the  husband  {d) ;  and  so  strong  is 
this  right,  that  a  covenant  by  the  husband  to  resign  the 
care  of  the  children  to  his  wife  is  void  as  contrary  to  public 
policy  {e\  except  where  the  control  of  the  father  would  be 
clearly  injurious  (/). 

(<Q  Bat  see  Serjeant  Talfonrd's  Hope  ▼.  Sope^  22  Beay.  351 ;  WaU 

Act,  the  2  &  3  Vict.  c.  54.    See  rond  v.  Walrond,  John.  18;  Orov^h 

also  infra,  p.  386,  note  (Ji).  v.  Walker,  7  W.  B.  318. 

(«)  Varaittart  y.  Vamittartf  4  (/)  Srvift  y.  Srvift,  34  Law  J., 

K.  &  J.  61;  27  Law  J.,  Ch.  291;  Ch.  209,  894. 
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Liet  us  suppose  that  the  separation  is  occasioned  by  the     mucblla- 

..  /•iiii  -II  1  I'l-i  •        NB0U8  POINTS. 

immorality  of  the  husband,  and  that  the  children  are  in 

danger  of  contamination  from  his  example  and  his  precepts. 
In  such  a  case  the  Court,  if  appealed  to,  will  deprive  him  of 
their  custody,  and  will  give  it  to  the  wife  if  deserving  {ff). 

Therefore,  if  the  same  end  be  accomplished  by  private 
arrangement,  the  Court  will  approve  of  it.  And  in  fact  it 
is  much  better  to  adjust  such  matters  amicably  than  to 
litigate ;  for  the  Court  interferes  with  reluctance ;  there 
being  many  points  easily  to  be  met  by  voluntary  accom- 
modation, which  cannot  well  be  provided  for  by  an  adverse 
order. 

In  the  case  of  Warde  v.  Warde  (A)  (of  which  the  cir- 
cumstances were  such  as  to  make  it  plain  that  the  custody 
of  the  children  could  not  be  suffered  to  remain  with  the 
husband),  the  Lord  Chancellor  hesitated  long  before  he 
made  the  order,  in  the  hope  that  the  parties  would  see  the 
expediency  of  coming  to  some  understanding.  After  al- 
luding to  certain  letters  containing  expressions  of  seeming 
contrition  on  the  part  of  the  husband,  his  Lordship  said — 

If  those  professions  were  not  assumed  for  some  collateral  purpose, 
one  cannot  but  think  that  they  might  have  led  the  parties  to  some 
arrangement  with  regard  to  the  children,  which  certainly  would  be 
most  beneficial  to  them,  and  I  should  suppose  most  conducive  to  the 
comfort  of  both  the  parents.  I  mean  some  arrangement  by  which  the 
residence  of  the  children  might  be  managed  with  the  concurrence  of 
both,  so  that  they  would  not  hold  out  to  the  wor^^,  &nd,  what  is  much 
worse,  hold  out  to  the  children,  that  the  father  and  mother  were  either 
of  them  persons  of  such  a  description  as  not  to  be  fit  to  be  intrusted 
with  the  care  and  custody  of  their  children.  Nothing  can  be  more 
injurious  ta  children  than  their  being  brought  up  with  a  bad  opinion 
of  either  one  or  other  of  their  parents.  It  is  most  important,  as  far 
as  is  consistent  with  the  state  of  circumstances  that  exist,  that  the 

Of)  As  to  the  custody  of  children,  538  ;  Powell   t.    Cleaver,    2  Bro. 

see  Durant  t.  Titley,  7  Price,  577 ;  C.  C.  600 ;  Colston  v.  Aforris,  Mad. 

8t.  John  V.  St,  John,  11  Ves.  626;  &  G.  89;  Lecone  t.  Sheires,  1  Vem. 

Westmeath  v.  Wettmeath,  Jac.  126,  442. 
251 ;  miareal  y.  MellUh,  2  Swanst.  (h)  2  Ph.  768. 

H.W.  C  C 
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MiscELLA-  &ult8  whlch  may  affect  the  character  of  either  of  their  parents  ahonld 
NEOU8  P0INT8.  be  coDcealcd  firom  the  children;  and  that  their  education  should  be  so 
~~'  conceived,  and  their  residence  so  arranged,  that  they  should  be  brought 

up  with  affectionate  regard  for  the  character  and  person  of  both. 
That  cannot  be  if  I  make  an  adverse  order  upon  the  ground  that  one 
or  other  of  the  parties  is  so  much  in  fault  that  I  am  under  the  neces- 
sity of  putting  the  children  under  the  care  of  one,  to  the  exclusion  of 
the  other.  I  hope  that  there  was  some  sincerity  in  what  those  letters 
profess.  At  least  it  is  worth  the  chance;  because,  although  I  cannot 
suggest  the  probability  at  present  of  the  wife  returning  to  live  with 
her  husband,  yet  I  do  think  it  is  very  possible  that  an  arrangement 
may  be  made  with  regard  to  the  care  and  custody  of  the  children, 
regulated  by  their  age,  which  may  give  both  parents  a  fair  intercourse 
with  them,  and  reserve  to  the  children  the  chance  of  being  brought 
up  with  a  good  opinion  of  both. 

It  is  not  my  intention,  therefore,  to  take  this  case  further  into  con- 
sideration until  I  have  given  the  parties  an  opportunity  of  themselves 
reflecting  upon  the  position  in  which  they  stand;  and  of  ^ving  their 
friends  an  opportunity  of  offering  their  advice,  and  of  considering  upon 
some  plan  of  arrangement.  The  question  is,  whether  it  would  not  be 
more  beneficial  to  the  parties  to  make  an  arrangement  by  consent, 
than  to  call  upon  me  to  make  one  by  compulsion.  And  I  should 
think  that  those  concerned  in  this  unfortunate  contest  will  deem  it  to 
be  their  duty  to  throw  aside  all  idea  of  triumph  on  one  side  or  the 
other,  and  to  see  if  they  cannot  co-operate  so  as  to  effect  that  which 
is  for  the  common  good  of  their  respective  clients. 

But,  in  order  to  give  the  parties  an  opportunity  of  considering  the 
position  in  which  they  stand,  I  must  say  something  with  regard  to  the 
position  of  the  children  under  the  late  Act  of  Parliament  (»).  No 
case  has  been  brought  before  me  under  that  act,  but  there  have  been 
cases  brought  forward  elsewhere.  And  I  see  that  a  construction  has 
been  put  upon  that  act  which  I  am  quite  sure  it  cannot  bear.  And 
that  motives  are  attributed  to  the  passing  of  that  act  which  I  know 
for  certain  never  operated  on  the  mind  of  anybody  who  had  anything 
to  do  with  the  promotion  of  it,  and  which  cannot  be  suggested  as 
arising  from  the  construction  of  the  act.    The  object  of  the  act,  its 

(i)  Serjeant  Talf curd's  Act;  the  children  be  under  seven,  for  de- 

2   &  3  Vict.  c.  54,  "  An  Act  to  livery  of  them  to  their  mothers  until 

amend  the   Law  relating    to    the  they  attain  that  age.  But  no  mother 

Custody  of  Infants,"  whereby  the  against   whom  adultery  has  been 

Equity  Judges  may  make  orders  on  established,  is  entitled  to  the  benefit 

petition  for  access  of  mothers  to  of  the  Act. 
their  infant  children;  and,  if  such 
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real  motive,  and  that  which  I  think  appears  upon  the  face  of  it,  was      icfscBLLA- 

to  protect  mothers  from  the  tyranny  of  those  husbands  who  ill-use  negus  points. 

them.     Unfortunately,  as  the  law  stood  before,  however  much  in- 

jured  a  wife  might  have  been,  she  was  precluded  from  seeking  justice 

against  her  husband  by  the  terror  of  that  power  which  the  law  gave 

to  her  husband  of  taking  her  children  away  from  her.    That  was  felt 

to  be  so  great  a  hardship  that  Parliament  thought  she  ought  to  have 

the  protection  of  the  law,  with  respect  to  her  children,  up  to  a  certain 

age,  and  that  she  should  be  left  at  liberty  to  assert  her  rights  as  a 

wife,  without  the  risk  of  any  injury  being  done  to  her  feelings  as  a 

mother.    That  was  the  object  with  which  the  act  was  introduced,  and 

that  is  the  construction  to  be  put  upon  it.    It  gives  the  Court  the 

power  of  interfering  when  the  maternal  feelings  are  tortured  for  the 

purpose  of  obtaining  anything  like  an  unjust  advantage  over  the. 

mother.    That  is  precisely  the  case  in  which  the  Court  would  be 

called  upon,  and  ought  to  interfere  (A;). 

It  would  appear  that  the  Lord  Chancellor's  advice  was 
not  acted  upon.  And  it  consequently  became  necessary 
for  his  Lordship  to  make  an  adverse  order ;  the  effect  of 
which  was  to  deprive  the  husband  of  the  children^  and  to 
place  them  exclusively  under  the  care  of  the  wife. 

The  observations  above  set  forth  are  instructive  to 
the  framer  of  a  deed  of  separation^  where  the  custody 
of  children  is  to  be  provided  for.  And  the  Lord  Chan- 
cellor's reasoning  seems  alike  applicable  whether  it  be  the 
husband  or  the  wife  who  is  to  blame.  The  children  are 
'^  to  be  brought  up  with  affectionate  regard  for  the  character 
and  person  of  both  parents."  This  is  the  principle.  It  is 
wrong,  therefore,  by  any  private  arrangement  to  exclude 
even  an  erring  parent  from  all  intercourse  with  the  children 
of  the  marriage. 

Cases,  however,  of  great  profligacy,  where  intercourse 
must  necessarily  contaminate,  can  hardlj  be  regarded  as 
coming  within  this  general  rule  (/). 

(Jt)  These  observations  were  de-      2  Ph.  768. 
liTered  by  Lord  Chancellor  Gotten-  ( I)  See  Smift  v.  Smift^  Zi  L.  J., 

ham  in  the  case  of  Warde  v.  Warde,      Ch.  209,  394. 
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OENXBAI/  ENABLING  CLAUSE. 

77.  And  be  it  fiirther  enacted,  That,  after  the  thirty-first  a  married  woman, 
daj  of  December,  one  thousand  eight  hundred  and  thirty-three,  band's  ooncar- 
it  shall  be  lawful  for  every  married  woman,  in  every  case  (ex-  StaSdTand  ^**** 
oept  that  of  being  tenant  in  tail,  for  which  provision  is  already  teTnve^tM^  the 
made  by  this  act),  by  deed  to  dispose  of  lands  of  any  tenure,  Sd^^iuto 
and  money  subject  to  be  invested  in  the  purchase  of  lands,  and  reieSe  aiSTexSK 
also  to  dispose  of,  release,  surrender,  or  extinguish  any  estate  temJjSr"*  "*  * 
which  she  alone,  or  she  and  her  husband,  in  her  right,  may 
have  in  any  lands  of  any  tenure,  or  in  any  such  money  as 
aforesaid  (6),  and  also  to  release  or  extinguish  any  power  which 
may  be  vested  in  or  limited  or  reserved  to  her  in  regard  to  any 
lands  of  any  tenure,  or  any  such  money  as  aforesaid,  or  in 
regard  to  any  estate  in  any  lands  of  any  tenure,  or  in  any  such 
money  as  aforesaid,  as  fully  and  effectually  as  she  could  do  if 
she  were  a  feme  sole ;  save  and  except  that  no  such  disposition, 
release,  surrender,  or  extinguishment  shall  be  valid  and  effectual 
unless  the  husband  concur  in  the  deed  by  which  the  same  shall 
be  effected,  nor  unless  the  deed  be  acknowledged  by  her  as 
hereinafter  directed :  Provided  always,  that  this  act  shall  not  Not  to  extend  to 

copyholds  in  cer- 
tain 

(a)  As  to  alieDations  by  married  terests  and  rights  of   entry,  and 

women  without  their  husbands'  con-  disclaimers  of  interests  of  married 

cmrence,  see  eupra^  p.  117.  women,  are  made  alienable  hy  deed 

(6)  Contingent  and  other  like  in-  nnder  the  8  &  9  Vict.  c.  106. 
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ACT. 


The  powers  of 
dlipoettion  glren 
tea  maxTied 
woman  by  this 
act  not  to  Inter- 
fere with  anj 
other  powen. 


Every  deed  by  a 
married  woman, 
not  executed  by 
her  as  protector, 
to  be  acknow- 
ledged by  her  be- 
fore a  judge,  &c. 


extend  to  lands  held  by  copj  of  court-roll  of  or  to  which  a  mar- 
ried woman,  or  she  and  her  husband,  in  her  right,  maj  be 
seised  and  entitled  for  an  estate  at  law,  in  anj  case  in  which 
any  of  the  objects  to  be  effected  by  this  clause  could  before  the 
passing  of  this  act  have  been  effected  by  her,  in  concurrence 
with  her  husband,  by  surrender  into  the  hands  of  the  lord  of 
the  maHor  of  which  the  lands  may  be  parcel. 

SAVING  OF  POWERS. 

78.  Provided  always,  and  be  it  further  enacted.  That  the 
powers  of  disposition  given  to  a  married  woman  by  this  act 
shall  not  interfere  with  any  power  which,  independently  of  this 
act,  may  be  vested  in  or  limited  or  reserved  to  her,  so  as  to 
prevent  her  from  exercising  such  power  in  any  case,  except  so 
far  as  by  any  disposition  made  by  her  under  this  act  she  may 
be  prevented  from  so  doing  in  consequence  of  such  power 
having  been  suspended  or  extinguished  by  such  disposition. 

ACKKOWLEDGMEKT  OF  DEEDS. 

79.  And  be  it  further  enacted,  That  every  deed  to  be  exe- 
cuted by  a  married  woman  for  any  of  the  purposes  of  this  act, 
except  such  as  may  be  executed  by  her  in  the  character  of  pro- 
tector for  the  sole  purpose  of  giving  her  consent  to  the  disposi- 
tion of  a  tenant  in  tail,  shall,  upon  her  executing  the  same,  or 
afterwards,  be  produced  and  acknowledged  by  her  as  her  act 
and  deed  before  a  judge  of  one  of  the  superior  courts  at  West- 
minster, or  a  Master  in  Chancery,  or  before  two  of  the  perpetual 
commissioners,  or  two  special  commissioners,  to  be  respectively 
appointed  as  hereinafter  provided. 


The  Judge,  fte., 
before  reoef  ving 
■uch  acknowledg- 
ment, to  examine 
her  apart  from 
her  husband. 


SEPARATE  EXAMINATION. 

80.  And  be  it  further  enacted,  That  such  judge.  Master  in 
Chancery,  or  commissioners  as  aforesaid,  before  he  or  they  shall 
receive  the  acknowledgment  by  any  married  woman  of  any 
deed  by  which  any  disposition,  release,  surrender,  or  extinguish- 
ment shall  be  made  by  her  under  this  act,  shall  examine  her 
apart  from  her  husband,  touching  her  knowledge  of  such  deed, 
and  shall  ascertain  whether  she  freely  and  voluntarily  consents 
to  such  deed ;  and  unless  she  freely  and  voluntarily  consent  to 
such  deed  shall  not  permit  her  to  acknowledge  the  same  ;  and 
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in  such  case  such  deed  shall,  so  far  as  relates  to  the  execution     clauses  op 
thereof  by  such  married  woman,  be  void.  ^recoveries'* 

ACT. 
PERPETUAL  COMMISSIOXERS. 

81.  And  be  it  further  enacted,  That,  for  the  purpose  of  pro-  A»toth««ppoint- 
Tidinir  convenient  means  of  taking  acknowledgments  by  mar-  oomminionem 
ried  women  of  the  deeds  to  be  executed  by  them  as  aforesaid,  or  piaoe,  and  tha 
the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas  at  West-  keeping  o?  the 
minster  shall  from  time  to  time  appoint  such  proper  persons  as  miasionenand' 
he  shall  think  fit,  for  every  county,  riding,  division,  soke,  or  ^JjJ?*^**^^' 
place  for  which  there  may  be  a  clerk  of  the  peace,  to  be  per- 
petual  commissioners  for  takiug  such  acknowledgments,  and 

such  commissioners  shall  be  removable  by  aud  at  the  pleasure 
of  the  said  Lord  Chief  Justice ;  and  lists  of  the  names  of  such 
commissioners  for  the  time  being,  with  the  names  of  their 
places  of  residence,  and  the  counties,  ridings,  divisions,  sokes, 
or  places  for  which  they  shall  be  respectively  appointed  to  act, 
shall  from  time  to  time  be  made  out  and  be  kept  by  the  officer 
of  the  Court  of  Common  Pleas  at  Westminster,  with  whom  the 
certificates  of  the  acknowledgments  by  married  women  are 
to  be  lodged  as  hereinafter  mentioned ;  and  such  officer  shall 
from  time  to  time  transmit,  without  fee  or  rewai*d,  to  the  clerk 
of  the  peace  for  each  county,  riding,  division,  soke,  or  place,  or 
his  deputy,  a  copy  of  the  list  to  be  so  from  time  to  time  made 
out  for  that  county,  riding,  division,  soke,  or  place,  and  such 
officer  shall  deliver  a  copy  signed  by  him,  of  the  list  for  the 
time  being  for  any  county,  riding,  division,  soke,  or  place,  to 
any  person  applying  for  the  same ;  and  the  clerk  of  the  peace 
for  each  county,  riding,  division,  soke,  or  place,  or  his  deputy, 
shall  deliver  a  copy,  signed  by  him,  of  the  list  last  transmitted 
to  him  as  aforesaid  to  any  person  applying  for  the  same. 

POWER  OF  PERPETUAL  C0HHISSI0NER8. 

82.  Provided  always,  and  be  it  further  'enacted,  That  any  Power  of  per. 
person  appomted   commissioner   for    any  particular    county,  sionerv  not  con- 
riding,  division,  soke,  or  place,  shall  be  competent  to  take  the  u^n^SlZJ^' 
acknowledgment  of  any  married  woman  wheresoever  she  may 

reside,  and  wheresoever  the  lands  or  money  in  respect  of  which 
the  acknowledgment  is  to  be  taken  may  be. 
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If,  from  being 
beyond  bcm,  &c., 
a  nwrried  wonuu 
be  prevented 
from  making  the 
acknowledgment, 
■pedal  oommiB- 
■lonen  to  be 
appointed. 


SPECIAL  C0MMISSI0NEB8. 

83.  And  be  it  farther  enacted,  That,  in  those  cases  where, 
bj  reason  of  residence  beyond  seas,  or  ill-health,  or  any  other 
sufficient  cause,  any  married  woman  shall  be  prevented  from 
making  the  acknowledgment  required  by  this  act  before  a 
judge  or  a  Master  in  Chancery,  or  any  of  the  perpetual  com- 
missioners to  be  appointed  as  aforesaid,  it  shall  be  lawful  for 
the  Court  of  Common  Pleas  at  Westminster,  or  any  judge  of 
that  court,  to  issue  a  commission  specially  appointing  any  per- 
sons therein  named  to  be  commissioners  to  take  the  acknowledg- 
ment by  any  married  woman  to  be  therein  named  of  any  such 
deed  as  aforesaid :  Provided  always,  that  every  such  commis- 
sion shall  be  made  returnable  within  such  time,  to  be  therein 
expressed,  as  the  said  court  or  judge  shall  think  fit 


When  a  mairled 
woman  shall 
acknowledge  a 
deed,  the  peraon 
taking  the  ac- 
knowledgment to 
sign  a  memoran- 
dam  to  the  dSect 
here  mentioned; 


MEMORAlIDnM  OF  ACKNOVTLEDGMENT. 

84.  And  be  it  further  enacted,  That,  when  a  married  woman 
shall  acknowledge  any  such  deed  as  aforesaid,  the  judge, 
Master  in  Chancery,  or  commissioners  taking  such  acknow- 
ledgment, shall  sign  a  memorandum,  to  be  indorsed  on  or 
written  at  the  foot  or  in  the  margin  of  such  deed,  which 
memorandum,  subject  to  any  alteration  which  may  from  time 
to  time  be  directed  by  the  Court  of  Common  Pleas,  shall  be  to 
the  following  effect ;  videlicet^  — 

"  This  deed,  marked  [here  add  some  letter  or  other  marhfor 
the  purpose  of  identification']^  was  this  day  produced  before 

me  [or,  *  us*]  and  acknowledged  by therein  named  to 

be  her  act  and  deed ;  previous  to  which  acknowledgment  the 
said  ■  was  examined  by  me  [or,  *us']  separately  and 

apart  from  her  husband,  touching  her  knowledge  of  the  con- 
tents of  the  said  deed  and  her  consent  thereto,  and  declared  the 
same  to  be  freely  and  voluntarily  executed  by  her." 


and  also  sign  a 
certificate  of  the 
taking  of  such 
acknowledgment 
to  the  effect  here 
mentioned. 


SEPARATE  CERTIFICATE  OF  ACKNOWLEDGMENT. 

And  the  same  judge,  Master  in  Chancery,  or  commissioners, 
shall  also  sign  a  certificate  of  the  taking  of  such  acknowledg- 
ment)  to  be  written  or  engrossed  on  a  separate  piece  of  parch- 
ment; which  certificate,  subject  to  any  alteration  which  may 
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from  time  to  time  be  directed  bj  the  Court  of  Common  Pleas,     clauses  of 
shall  be  to  the  following  effect ;  videlicet,--  ^«*  """  "'''' 

^  '  RECOVERIES 

"  These  are  to  certify,  that  on  the day  of in  the  act. 

year  one  thousand  eight  hundred  and  — ,  before  me  the  under- 
signed  Sir  Nicolas  Conyngham  Tindaly  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas  at  Westminster,  [^or,  *  before  me 
Sir  James  Parke,  Knight,  one  of  the  justices  of  the  Court  of 
King's  Bench  at  Westminster ;'  or,  '  before  me  the  undersigned 
James  William  Farrer,  one  of  the  Masters  in  Ordinary  of  the 
Court  of  Chancery;'  or,  'before  \x^  A.  B,  and  C  D,,  two  of  the 

perpetual  commissioners  appointed  for  the for  taking 

the  acknowledgments  of  deeds  by  married  women,  pursuant  to 

an  act  passed  in  the year  of  the  reign  of  his  Majesty 

King  William  the  Fourth,  intituled,  An  Act  [insert  the  title  of 
this  acty^  or,  'before  us  the  undersigned  A,  B,  and  C,  D.,  two 
of  the  commissioners  specially  appointed  pursuant  to  an  act 

passed  in  the  year  of  the  reign  of  his  Majesty  King 

William  the  Fourth,  intituled.  An  Act  \insert  the  title  of  this 

act"],  for  taking  the  acknowledgment  of  any  deed  by , 

the  wife  of ],*  appeared  personally ,  the  wife  of 

— ,  and  produced  a  certain  indenture,  marked  [here  add 

the  mark"],  bearing  date  the day  of ,  and  made 

between  [insert  the  names  of  the  parties'],  and  acknowledged 
the  same  to  be  her  act  and  deed :  And  I  [or,  '  we' j  do  hereby 
certify,  that  the  said was,  at  the  time  of  her  acknow- 
ledging the  said  deed,  of  full  age  and  competent  understanding, 
and  that  she  was  examined  by  me  [or,  '  us'],  apart  from  her 
husband,  touching  her  knowledge  of  the  contents  of  the  said 
deed,  and  that  she  freely  and  voluntarily  consented  to  the 
same." 

FILING  CERTIFICATE  WITH  AN  AFFIDAVIT  TO  VERIFY  IT. 

85.  And  be  it  further  enacted.  That  every  such  certificate  as  Certincate  with 
aforesaid  of  the  taking  of  an  acknowledgment  by  a  married  the  wmaxo  im 
woman  of  any  such  deed  as  aforesaid,  together  with  an  afBldavit  SS? jTufo"™* 
by  some  person  verifying  the  same,  and  the  signature  thereof  p?^,  wiS^sSSi" 
by  the  party  by  whom  the  same  shall  purport  to  be  signed,  S^iedof^iSOTd* 
shall  be  lodged  with  some  officer  of  the  Court  of  Common  Pleas  *nOi«  court- 
at  Westminster,  to  be  appointed  as  hereinafter  mentioned  ;  and 
such  officer  shall  examine  the  certificate,  and  see  that  it  is  duly 
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signed,  either  by  some  jadge  or  Master  in  Chancery,  or  by  two 
commissioners  appointed  pursuant  to  this  act,  and  duly  verified 
by  affidavit  as  aforesaid,  and  shall  also  see  that  it  contains  such 
statement  of  particulars  as  to  the  consent  of  the  married  woman 
as  shall  from  time  to  time  be  require^l  in  that  behalf;  and  if  all 
the  requisites  in  this  act  in  regard  to  the  certificate  shall  have 
been  complied  with,  then  such  officer  shall  cause  the  said  certi- 
ficate and  the  affidavit  to  be  filed  of  record  in  the  said  Court  of 
Common  Pleas. 


On  filing  oertlfl- 
cate,  the  deed, 
hy  relation,  to 
take  effect  from 
time  of  acknow- 
ledgment 


EFFECT  OF  FILIKG  CERTIFICATE — RELATION  BAC^. 

86.  And  be  it  farther  enacted,  That  when  the  certificate  of 
the  acknowledgment  of  a  deed  by  a  married  woman  shall  be  so 
filed  of  record  as  aforesaid,  the  deed  so  acknowledged  shall,  so 
far  as  regards  the  disposition,  release,  surrender,  or  extinguish- 
ment thereby  made  by  any  married  woman  whose  acknowledg- 
ment shall  be  so  certified  concerning  any  lands  or  money  com- 
prrsed  in  such  deed,  take  effect  from  the  time  of  its  being 
acknowledged,  and  the  subsequent  filing  of  such  certificate  as 
aforesaid  shall  have  relation  to  such  acknowledgment 


The  officer  with 
whom  the  oartlfl- 
cates  are  lodged 
to  make  an  index 
of  the 


Officer  to  deliver 
a  0017  ^vl  oertifl- 
cate  filed,  which 
shall  be  eridence. 


INDEX  OF  CERTIFICATES. 

87.  And  be  it  further  enacted.  That  the  officer  of  the  Court  of 
Common  Pleas,  with  whom  such  certificates  as  aforesaid  shall 
be  lodged,  shall  make  and  keep  an  index  of  the  same,  and  such 
index  shall  contain  the  names  of  the  married  women  and  their 
husbands  alphabetically  arranged,  and  the  dates  of  such  certifi- 
cates and  of  the  deeds  to  which  the  same  shall  respectively 
relate,  and  such  other  particulars  as  shall  be  found  convenient : 
and  every  such  certificate  shall  be  entered  in  the  index  as  soon 
as  may  be  after  such  certificate  shall  have  been  filed. 

COPIES  OF  CERTIFICATES— EVIDENCE. 

88.  And  be  it  further  enacted,  That,  after  the  filing  of  any 
such  certificate  as  aforesaid,  the  officer  with  whom  the  certi- 
ficate shall  be  lodged  shall  at  any  time  deliver  a  copy,  signed 
by  him,  of  any  such  certificate  to  any  person  applying  for  such 
copy ;  and  eveiy  such  copy  shall  be  received  as  evidence  of  the 
acknowledgment  of  the  deed  to  which  such  certificate  shall 
refer. 
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POWER  OF  THE  COURT  OF  COMMON  PLEAS  DEFINED.  CLAUSES  OF 

89.  And  be  it  further  enacted,  That  the  Lord  Chief  Justice     recoveries 
of  the  Court  of  Common  Pleas  at  Westminster  shall  from  time  ^c''' 


to  time  appoint  the  person  who  shall  be  the  officer  with  whom  cwef  Justice  of 
such  certificates  as  aforesaid  shall  for  the  time  being  be  lodged,  SSJSSrtoe""  ^ 
and  may  remove  him  at  pleasure ;  and  the  Court  of  Common  SS^^n«to?**" 
Pleas  at  Westminster  shall  also  from  time  to  time  make  such  !55^\i!  !S?,!f; 

Bxm  tne  court  to 

orders  and  regulations  as  the  Court  shall  think  fit  touchinir  the  make  oMere 

°        ^  o  touching  the  ex- 

mode  of  examination  to  be  pursued  by  the  commissioners  to  be  uaination,  me- 

.  morandums, 

appomted  under  this  act,  and  touching  the  particular  matters  to  oertincates,  afii- 
be  mentioned  in  such  memorandums  and  certificates  as  afore- 
said, and  the  affidavits  verifying  the  certificates,  and  the  time 
within  which  any  of  the  aforesaid  proceedings  shall  take  place, 
and  touching  the  amount  of  the  fees  or  charges  to  be  paid  for 
the  copies  to  be  delivered  by  the  clerks  of  the  peace  or  their 
deputies,  or  by  the  officer  of  the  said  court,  as  hereinbefore 
dii^cted,  and  also  of  the  fees  or  charges  to  be  paid  for  taking 
acknowledgments  of  deeds  and  for  examining  married  women, 
and  for  the  proceedings,  matters,  and  things  required  by  this 
act  to  be  had,  done,  and  executed  for  completing  and  giving 
efifect  to  such  acknowledgments  and  examinations. 

COPYHOLDS — EQUITABLE  INTERESTS. 

90.  And  be  it  further  enacted,  That,  in  every  case  in  which  a  married  woman 
a  husband  and  wife  shall,  either  in  or  out  of  court,  surrender  examhi£^the 
into  the  hands  of  the  lord  of  a  manor  any  lands  held  by  copy  of  JSSSbte  «tj!S 
court-roll,  parcel  of  the  manor,  and  in  which  she  alone,  or  she  ro^Statewcre" 
and  her  husband,  in  her  right,  may  have  an  equitable  estate,  ^^^ 
the  wife  shall,  upon  such  surrender  being  made,  be  separately 
examined  by  the  person  taking  the   surrender  in  the   same 
manner  as  she  would  have  been  if  the  estate  to  which  she  alone, 
or  she  and  her  husband,  in  her  right,  may  be  entitled  in  such 
lands,  were  an  estate  at  law  instead  of  a  mere  estate  in  equity ; 
and  every  such  surrender,  when  such  examination  shall  be 
taken,  shall  be  binding  on  the  married  woman  and  all  persons 
claiming  under  her;  and   all   surrenders  heretofore  made  of 
lands  similarly  circumstanced,  where  the  wife  shall  have  been 
separately  examined  by  the  persons  taking  the  surrender,  are 
hereby  declared  to  be  good  and  valid. 
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RULES   OP   THE 
COMMON 

FLEAS.  THE  ACKNOWLEDGMENTS  OF  MARRIED  WOMEN. 


FOB  TAKING 


HADB  IN  HILABY  TEBM,  1834. 


rreamblfi,  that 
altentUons  In 
fonner  Oeneral 
Rules  of  Michael- 
TOMB  Term,  188S» 


That  It  irlU  be 
convenient  to 
incorporate  all  the 
orders  and 
regulations  In 
one  rule. 


OenenU  Rules  of 
Michaelmas  Term, 
1883,  revoked, 
bat  not  to  Invali- 
date proceedings 
had  pursuant 
thereto  beftne 
March  1, 1884. 


In  taking  an  ac- 
knowledgment, 
one  of  the  oom- 
misslonen  at 
least  must  be  an 
uninterested 
person. 


Before  taking  any 
acknowledgmen  t, 
shall  cause  in- 
quliy  to  be  made 
of  the  wife  sepa- 
rately. 


Whereas  it  has  been  found  expedient  to  make  alterations  in 
the  General  Rules  made  in  Michaelmas  Term  last  by  this 
Court,  for  the  purpose  of  carrying  into  effect  the  statute  passed 
in  the  3rd  and  4th  years  of  the  reign  of  his  present  Majesty, 
chapter  74,  intituled  "  An  Act  for  the  Abolition  of  Fines  and 
Recoveries,  and  for  the  Substitution  of  more  simple  Modes  of 
Assurance :" 

And  whereas  it  is  necessary  to  make  orders  touching  the 
amount  of  the  reasonable  fees  and  charges  to  be  taken  by  the 
several  persons  appointed  to  carry  the  powers  of  the  said  act 
into  execution ;  and  it  will  be  convenient  that  all  the  orders 
and  regulations  made  by  the  Court  under  the  said  act  should 
be  contained  in  the  same  rule : — 

L  Now  it  is  hereby  ordered.  That  the  said  General  Rules  be, 
and  the  same  are  hereby  revoked :  Provided  that  this  present 
rule  shall  not  be  construed  in  any  respect  to  invalidate  any 
proceedings  which,  before  the  first  day  of  March  next  ensuing, 
shall  have  been  taken  pursuant  to  the  direction  of  the  said 
rules  of  Michaelmas  Term  last. 

2.  And  it  is  hereby  further  ordered.  That  where  any  acknow- 
ledgment shall  be  made  by  any  manied  woman  of  any  deed 
under  and  by  virtue  of  the  said  act,  before  commissioners 
appointed  under  the  said  act,  one  at  least  of  the  said  commis- 
sioners shall  be  a  person  who  is  not  in  any  manner  interested 
in  the  transaction  giving  occasion  for  such  acknowledgment,  or 
concerned  therein  as  attorney,  solicitor,  or  agent,  or  as  clerk 
to  any  attorney,  solicitor,  or  agent,  so  interested  or  concerned. 

3.  And  it  is  further  ordered,  That  before  the  commissioners 
shall  receive  such  acknowledgment,  they,  or  in  case  one  of 
them  shall  be  interested  or  concerned  as .  aforesaid,  then  such 
one  of  them  as  shall  not  be  so  interested  or  concerned,  do  in- 
quire of  every  married  woman  separately  and  apart  from  her 
husband,  and  from  the  attorney  or  solicitor  concerned  in  the 


WOMEN  WITH  THEIB  HUSBANDS'  CONCURBENCE.  397 

tranaactioiii  whether  she  intends  to  give  up  her  interest  in  the  obnbral 
estate  to  be  passed  hj  such  deed  without  having  any  provision  *"^**  ®'  '^^^ 
made  for  her  in  lieu  of  or  in  return  for  or  in  consequence  of  pleas. 
her  so  giving  up  such  interest ;  and  where  such  married  woman 
in  answer  to  such  inquiry  shall  declare  that  she  intends  to  give 
up  such  her  interest  without  any  provision,  and  the  said  com- 
missioners shall  have  no  reason  to  doubt  the  truth  of  such  de- 
claration, and  shall  verily  believe  the  same  to  be  true,  then  they 
shall  proceed  to  receive  the  said  acknowledgment:  but  if  it 
shall  appear  to  them,  or  to  such  one  of  them  as  aforesaid,  that 
it  is  intended  that  provision  is  to  be  made  for  any  such  married 
woman,  then  the  commissioners  shall  not  take  her  acknowledg- 
ment until  they  are  satisfied  that  such  provision  has  been 
actually  made  by  some  deed  or  writing  produced  to  them ;  or 
if  such  provision  shall  not  have  been  actually  made  before, 
then  the  commissioners  shall  require  the  terms  of  such  intended 
provisions  to  be  shortly  reduced  into  writing,  and  shall  verify 
the  same  by  their  signatures  in  the  margin,  at  the  foot,  or  at 
the  back  thereof. 

This  aeetloQ  uppean  to  Uirow  on  the  coinmiasiODera  Uie  dutj  of  Judging  how  tax  the 
jnvTlaloni  for  the  wife  are  properly  secured,  which  is  going  beyond  the  objects  of  the  act 

4.  And  it  is  hereby  further  ordered,  That  the  affidavit  verify-  Formof  certiflcate 

•  «  » /»  .  «  ^  m  ^  f       m    of  the  commlB~ 

ing  the  certincate  to  be  made  pursuant  to  the  said  act  (and  sionen,  and  of  the 
which  certificate  shall  be  in  the  form  contained  in  the  said  act)  the  saine7 
shall,  except  in  such  cases  where  the  acknowledgment  shall  be 
taken  elsewhere  than  in  England,  Wales,  or  Berwick-upon- 
Tweed,  be  made  by  some  practising  attorney  or  solicitor  of  one 
of  the  courts  at  Westminster,  or  one  of  the  counties  palatine  of 
Lancaster  or  Durham ;  and  that  in  all  cases  it  shall  be  deposed, 
in  addition  to  the  verification  of  the  said  certificate,  that  the 
deponent,  or  (if  more  than  one  person  join  in  the  affidavit)  that 
one  or  more  of  the  deponents  knew  the  person  or  persons 
making  such  acknowledgment ;  and  that  at  the  time  of  making 
such  acknowledgment  the  person  or  persons  making  the  same 
was  or  were  of  full  age  and  competent  understanding :  and  that 
one  at  least  of  the  commissioners  taking  such  acknowledgment, 
to  the  best  of  his  deponent's  knowledge  and  belief,  is  not  in  any 
manner  interested  in  the  transaction  giving  occasion  to  the 
taking   of  such   acknowledgment,    or   concerned   therein    as 
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attornej,  solicitor,  or  agent,  or  as  clerk  to  any  attorney, 
solicitor,  or  agent,  so  interested  or  concerned;  and  that  the 
names  and  residences  of  the  said  commissioners,  and  also  the 
place  or  places  where  such  acknowledgment  or  acknowledg- 
ments shall  be  taken,  shall  be  set  forth  in  such  affidavit :  And 
that  previously  to  such  acknowledgment  being  taken,  the  de- 
ponent had  inquired  of  such  married  woman  (or  if  more  than 
one,  of  each  of  such  married  women),  whether  she  intended  to 
give  up  her  interest  in  the  estate  to  be  passed ;  and  also  the 
answer  given  thereto ;  and  where  any  such  married  woman  in 
answer  to  such  inquiry  shall  declare  that  she  intends  to  give  up 
her  interest  without  any  provision,  the  deponent  shall  state 
that  he  has  no  reason  to  doubt  the  truth  of  such  declaration, 
and  he  verily  believes  the  same  to  be  true.  And  where  any 
provision  has  been  agreed  to  be  made,  the  deponent  shall  state 
that  the  same  has  been  made  by  deed  or  writing,  or  if  not 
actually  made  before,  that  the  terms  of  the  intended  provision 
have  been  reduced  into  writing,  which  deed  or  writing  he 
verily  believes  has  been  produced  to  the  said  (Judge,  Master, 
or)  commissioners. 
Fonnofaffldayit       5.  And  it  is  hereby  further  ordered.  That  the  affidavit  shall 

state  the  parish  or  several  parishes,  or  place  or  several  places, 
and  the  county  or  counties,  in  which  the  several  premises 
wherein  any  such  married  woman  shall  appear  to  be  interested 
shall  by  deed  be  described  to  be  situate. 

This  daofle  Is  rendered  obscure  by  something  more  tiuui  an  nnhappy  conAuloa  of  tenses, 
which  in  fsct  pervades  all  the  orders.  Stripped  of  expletives,  the  meaning  seems  to  be  that 
the  affidavit  shall  specify  the  place  (distinguishing  it  by  parish  and  county)  in  whidi  the 
premises  In  question  are  by  the  deed  in  question  described  to  be  situate.  But  it  has  not 
been  the  practice  to  require  that  any  locality  should  be  stated  unless  stated  in  the  deed. 
It  frequently  happens  that  the  description  in  the  deed  is  very  general,  as  in  the  case  of  the 
residuary  estate  of  a  testator,  in  which  case  the  premises  are  described  in  the  affidavit 
merely  in  the  words  of  the  deed  for  the  purpose  of  showing  what  i$  actually  passed  by  it. 


Annexed  form  of 
affidavit  to  be  fol- 
lowed. 

One  of  the  com- 
missionen  may 
make  the  affidavit. 


The  oertiflcates 
and  affidavits  to 
be  lodged  with 


6.  And  it  is  hereby  further  ordered.  That  the  affidavit  shall 
be  in  the  form  hereunto  annexed,  subject  to  such  variations  as 
the  circumstances  of  the  case  shall  render  necessary ;  or  such 
affidavit  may  be  made,  where  it  is  found  convenient,  by  one  of 
the  said  commissioners,  with  such  variation  in  the  form  thereof 
as  shall  be  necessary  in  that  behalf. 

7.  And  it  is  hereby  further  ordered.  That  the  certificates  and 
affidavits  verifying  the  same  shall  within  one  month  from  the 
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making  the  ackDOwledgment  be  delivered  to  the  proper  officer      oeneral 
appointed  under  the  said  act :  and  that  the  officer  shall  not  ^^^^^  ^^  '^^^ 

'^'^  COMMON 

after  that  time  receive  the  same  without  the  direction  of  the        pleas. 

Court  or  a  judge.  the  proper  officer 

^  within  A  monUi. 
That  Is  to  saj,  be  It  observed,  a  Itmar  month.    An  order  to  file  may  be  obtained  as  of 

coone  at  nay  Ume  within  six  months.     But  after  the  ezptntlon  of  six  months,  It  Is  the 

practice  to  require  an  affidavit  explanatory  of  the  circumstances  (c). 

8.  And  it  is  hereby  further  ordered,  That  the  fees  or  charges  Fees  and  charges. 
to  be  paid  for  the  copies  to  be  delivered  bj  the  clerks  of  the 
peace,  or  their  deputies,  or  by  the  officer  of  the  said  Court,  and 
for  taking  acknowledgments  {d)  of  deeds,  and  for  examining 
married  women,  and  for  the  proceedings,  matters,  and  things 
required  bj  the  said  act  to  be  had,  done,  and  executed  for  com- 
pleting and  giving  effect  to  such  acknowledgments  and  exa- 
minations, shall  be  as  follows  :— 

£    s.    d. 

1.  To  a  judge  or  master  for  taking  the  acknowledg-. 

ment  of  every  married  woman,  of  which  7*.  6d, 
will  be  paid,  in  the  case  of  a  judge,  to  his  clerk, 
and  the  residue  thereof  will  be  paid  over  to  the 
treasury  ;  and  in  the  case  of  a  master,  the  whole 
will  be  paid  over  to  the  treasury,  or  the  fee  fund 
account  of  the  Court  of  Chancery      .  .16    8 

2.  To  the  two  perpetual  commissioners  for  taking 

the  acknowledgment  of  every  married  woman, 
when  not  required  to  go  further  than  a  mile 
from  their  residence,  being  I3s.  4d.  for  each 
commissioner       .  .  .  .16    8 

3.  To  each  commissioner,  when  required  to  go  more 

than  one  mile,  but  not  exceeding  three  miles, 

besides  his  reasonable  travelling  expenses  .110 

4.  To  each  commissioner,  where  the  distance  re- 

quired shall  exceed  three  miles,  besides  his  rea- 
sonable travelling  expenses  .  .220 

5.  To  the  clerk  of  the  peace,  or  his  deputy,  for  every 

search.  .  .  .  .010 

(<?)  See  JRe  Edge,  L.  R.,  1  C.  P.  In  re  a  Married  Woman,  L.  R.,  2 

638.      Query,  whether,  when  the  C.  P.  510. 

certificate  has  been  lost,  a  fresh  one  {S)  See  Roles  of  Trinity  Term, 

gnmted  bj  the  jadge  woald  be  yalid.  1834,  infra,  p.  403. 


400  APPENDIX  NO.  I.  —  OF  ALIENATIONS  BT  MARRTKD 

GENERAL        6.  To  the  same,  for  every  copy  of  a  list  of  commis-  &     s.    d, 
EULE8  OF  THE  sioners,  provided  such  list  shall  not  exceed  the 

PLEAS.  numher  of  one  hundred  names  .  .050 

,7.  To  the  same,  for  every  further  complete  number 

of  ^ftj  names,  an  additional  .  .026 

8.  To  the  officer,  for  every  search  .  .010 

9.  To  the  same,  for  every  official  copy  of  the  certifi- 

cate    .  .  •  •  .026 

10.  To  the  same,  for  every  official  copy  of  a  list  of 

commissioners,  provided  such  list  shall  not  ex- 
ceed the  number  of  one  hundred  names  .060 

11.  To  the  same,  for  every  further  complete  number 

of  fifty  names,  an  additional  .  .026 

12.  To  the  same,  for  preparing  every  special  commis- 
sion (e),  including  a  fee  of  5s.  to  the  clerk  of  the 

chief  justice  or  other  judge,  for  the  fiat  .    0  15     0 

13.  To  the  same,  for  examining  the  certificate  and 
affidavit,  and  filing  and  indexing  the  same,  as 
required  by  the  said  act  of  the  3  &  4  Will.  4, 

c.  74    .  .  .  .  .050 

And  it  is  hereby  further  ordered.  That  the  fees  and  charges 
to  be  paid  for  the  entries  of  deeds,  required  by  the  said  act  to 
be  entered  on  the  court-rolls  of  manors,  and  for  the  indorse- 
ments thereon,  and  for  taking  the  consents  of  the  protectors  of 
settlements  of  land  held  by  copy  of  court-roll,  where  such  con- 
sents shall  not  be  given  by  deed,  and  for  taking  surrenders,  by 
which  dispositions  shall  be  made  under  the  said  act  by  tenants 
in  tail  of  lands  held  by  copy  of  court-roll,  and  for  entries  of  such 
surrenders,  or  the  memorandums  thereof,  on  the  court-rolls^ 
shall  be  as  follows  : — 

For  the  indorsements  on  the  deed  of  the  memorandum    £    s,  d. 
of  production  and  memorandum  of  entry  on  court- 
rolls,  to  be  signed  by  the  lord,  steward,  or  deputy 
steward,  each  indorsement  of  memorandum  5«., 
together  •  •  •  .  .     0  10    0 

(jB)  This  is  the  only  mention  to      officer  of   preparing  special  com- 
be found  in  the  Roles  of  Court  re-      missions, 
specting  the  dutj  imposed  on  the 
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0  13     4 


0  13    4 


0    0    6 


For  the  entries  on  the  court-rolls  of  deeds,  and  the    £    s.  d, 
indorsements  thereon,  at  per  folio  of  72  words       .006 

For  taking  the  consent  of  each  protector  of  settle- 
ment of  lands  •  •  •  • 

For  taking  the  surrender  by  each  tenant  in  tail  of 
lands       •  •  •  •  • 

For  entries  of  such  surrenders,  or  the  memorandums 
thereof,  on  the  court-rolls,  at  per  folio  of  72  words 

N.  C.  TiNDAL. 

J.  A.  Parke. 

J.  B.  BOBANQUET. 

£.  H.  Alderson. 

Form  op  Afftoavit  (f)  verifying  the  certificate  of  acknow- 
ledgment taken  in  pursuance  of  the  Act  of  Parliament^  to 
be  made  by  some  practising  attorney  or  solicitor,  and  to 
be  sworn  before  a  judge  of  the  Court  of  Common  Pleas,  or 
a  conmiissioner  appointed  for  taking  affidavits  in  the  said 
Court 

IN  THE  COMMON  PLEAS. 


OBNERAL 

RULES  OF  TUB 

COMMON 

PLEAS. 


A.  B.,  of 


in  the 


of 


^  Gentleman,  one  of 

the  attomies  [or,  "solicitors"]  of  the  Court  of ,  maketh 

oath  and  saith,  that  he  knows the  wife  of in  the 

certificate  hereunto  annexed  mentioned,  and  that  the  acknow- 
ledgment therein  mentioned  was  made  by  the  said ^  and 

the  certificate  signed  by  the  judge  or  master,  or  by  A.  B. 
of  &c.,  and  C.  D.  of  &c.,  the  commissioners  in  the  said  certi- 
ficate mentioned,  on  the  day  and  year  therein  mentioned,  at 
in  the  — ^—  of  ,  in  the  presence  of  this  depo- 
nent, and  that  at  the  time  of  making  such  acknowledgment  the 
said  »— ^—  was  of  full  age  and  competent  understanding,  and 

that  the  said  knew   the  said  acknowledgment  was 

intended  to  pass  her  estate  in  the  premises  respecting  which 

Buch  acknowledgment  was  made.     ["  And  this  deponent  further  tms  is  to  be 

saith,  that  to  the  best  of  this  deponent's  knowledge  and  belief  a^nowiedgment 

neither  of  the  said  commissioners  is  [or^  "  the  said  A.  B.  or  the  ^^ZJ^  ^^^ 

said  C.  D.,  one  of  the  said  commissioners,  is  not'']  in  any 

manner  interested  in  the  transaction  giving  occasion  for  such 

(/)  Annexed  to  the  above  Gene-      lowed.    See  General  Role,  No.  6, 
ral  Bales  and  required  to  be  fol-      ntpray  Appendix,  p.  898. 

H.W.  D  D 
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COMMON         •"©      -^  J  jy  -E> 

PLEA 8.        or  concerned.''  ]    And  this  deponent  further  saith,  that  previous 

to  the  said  \the  married  woman]  making  the  said 

acknowledgment,  he  this  deponent  inquired  of  the  said 

[the  married  woman],  (or,  if  more  than  one,  ''  of  each  of  them 

the  said and [_the  married  women]  "  ),  whether 

she  intended  to  give  up  her  interest  in  the  estates  in  respect  of 
which  such  acknowledgment  was  taken  without  haying  any 
provision  made  for  her  in  lieu  of  or  in  return  for  or  in  conse- 
quence of  her  so  giving  up  her  interest  in  such  estates,  and  that 

in  answer  to  such  inquiry  the  said [^the  married  woman] 

declared  that  she  did  intend  to  give  up  her  interest  in  the  said 
estates  without  having  any  provision  made  for  her  in  lieu  of  or 
in  return  for  or  in  consequence  of  her  so  giving  up  such  her 

interest ;  of  which  declaration  of  the  said [the  married 

woman]  this  deponent  has  no  reason  to  doubt  the  truth,  and 
verily  believes  the  same  to  be  true ;  [or,  ^*  declared  that  a  pro- 
vision was  to  be  made  for  her  in  consequence  of  her  giving  up 
such  her  interest  in  the  said  estates  "J.  And  this  deponent 
lastly  saith,  that  before  her  acknowledgment  was  so  taken,  he 
was  satisfied,  and  does  now  verily  believe,  that  such  provision 
has  been  made  by  deed  or  writing,  or  that  the  terms  thereof 
have  been  reduced  into  writing,  and  that  such  deed  or  writing 
has  been  produced  to  the  said  judge,  master  or  commissioners. 
And  lastly,  this  deponent  saith,  that  it  appears  by  the  deed 

acknowledged  by  the  said [the  married  woman]  that 

the  premises  wherein  she  is  stated  to  be  interested  are  described 

to  be  in  the  parish  or  place  of [or,  "  parishes  or  places 

of **  ],  and in  the  county  of [or  "  counties 

of "  (as  the  case  may  be)]. 

Sworn,  SfC. 

N.B.  When  the  whole  of  the  facts  cannot  be  spoken  to  by 
one  deponent,  variations  may  be  made  to  enable  more  than  one 
deponent  to  state  their  respective  parts  of  the  affidavit. 
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GENERAL   RULES  MADE   BY  THE   COURT   OF        general 
COMMON  PLEAS  IN  TRINITY  TERM,  1834.  »««^es  op  the 

COMMON 

PLEAS. 

1.  It  ifl  ordered,  That,  from  and  after  the  last  day  of  this  as  to  who  may 
Term,  where  such  parts  of  the  affidavit  verifying  the  certificate  o?th?ki?owfed"^* 
of  acknowledfiment  taken  in  pursuance  of  the  late  act  of  Parlia-  ^'  ^^^  married 

,  *  vroman  and  of  her 

inent  respecting  fines  and  recoveries,  as  state  "  the  deponent's  ^^^«  ^^  *^  *«^ 

knowledge  of  the  party  making  the  acknowledgment  and  her 

being  of  full  age,*'  cannot  be  deposed  to  by  a  commissioner,  or 

by  an  attorney  or  solicitor,  the  same  may  be  deposed  to  by  some 

other  person,  whom  the  person  before  whom  the  affidavit  shall 

be  made  shall  consider  competent  so  to  do. 

Tbat  Is  to  my,  bj  a  Judge  of  one  of  tbe  superior  conrts,  or  by  a  oommlssioner  appointed 
for  taking  afUdaylts  in  tbe  Court  of  Common  Pleas. 

2.  And  it  is  further  ordered.  That  where  more  than  one  when  more  than 
married  woman  shall  at  the  same  time  acknowledge  the  same  ment  is  taken,  the 
deed  respecting  the  same  property,  the  fees  directed  by  the  iS^Mgi  tox  ^ 
said  rules  to  be  taken,  shall  be  taken  for  the  first  acknowledg-  ^"^  ^^^' 
ment  only. 

3.  And  the  fees  to  be  taken  for  the  other  acknowledfnDQent  or  The  fees  for  the 

other  ftcknow- 

acknowledgments,  how  many  soever  the  same  may  be,  shall  be  ledgments  to  be  ■ 
one-half  of  the  original  fees  ;  and  so  also  where  the  same  married  original  foos. 
women  shall  at  the  same  time  acknowledge  more  tban  one  deed 
respecting  the  same  property. 

4.  And  where  in  either  of  the  above  cases  there  shall  be  more  -*"  acknowledg- 

ments In  such 

than  one  acknowledgment,  all  such  acknowledfinnents  may  be  coses  to  be  in- 

°  .  °  •'  eluded  in  one 

included  in  one  certificate  and  affidavit.  oeruticate  and  one 

5.  In  every  case  the  acknowledgment  of  a  lease  and  release  ^""l^iease 
shall  be  considered  and  paid  for  as  one  acknowledgment  only.     ^eiw^wiedK-** 

ment. 
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Acknowledfonent 
of  deed  not  Im- 
peacbable  by 
reiuon  only  of 
party  before  whom 
same  WM  taken 
being  Interested. 


Staying  proceed- 
IngB  for  qiiaghlng 
certlflcate  of 
acknowledgment. 


17  &  18  Vict.  c.  75. 

An  Act  to  remove  doubts  concerning  the  due  acknowledge 
ment  of  Deeds  by  Married  Women  in  certain  Cases* 

[7th  August,  1854.] 

1.  No  deed  which  has  heen  acknowledged,  or  which  shall 
hereafter  be  acknowledged  by  a  married  woman  before  a  judge 
of  one  of  the  superior  courts  of  Westminster,  or  a  master  in 
chancery,  or  before  two  of  the  perpetual  commissioners,  or  two 
special  commissioners,  as  by  the  said  act  (a)  is  required,  shall 
be  impeached  or  impeachable  at  any  time  after  the  certificate  of 
such  acknowledgment  has  been  filed  of  record  in  the  Court  of 
Common  Fleas  at  Westminster,  by  reason  only  that  such  judge, 
or  master  in  chancery,  or  such  commissioners,  or  either  of  them, 
was  or  were  interested  or  concerned  either  as  a  party  or  parties, 
or  as  attorney  or  solicitor,  or  clerk  to  the  attorney  or  solicitor 
of  one  of  the  parties  or  otherwise  in  the  transaction,  giving 
occasion  for  such  acknowledgment  (&). 

2.  Provided,  that  if  any  proceeding  instituted  before  the  13th 
day  of  July,  1854,  in  the  said  Court  of  Common  Pleas,  for  the 
purpose  of  quashing  or  taking  off  the  file  of  records  of  the  said 
court  any  certificate  of  an  acknowledgment  of  a  deed  by  a  married 
woman,  on  the  ground  that  such  judge,  or  master  in  chancery, 
or  either  of  such  commissioners,  was  interested  or  concerned  as 
aforesaid,  shall  be  pending  at  the  passing  of  this  Act,  it  shall  be 
lawful  for  the  said  court  to  proceed  with  and  dispose  of  the 
same  as  if  this  Act  had  not  been  passed,  except  that  if  the  said 
com't  shall  be  satisfied  that  any  person  or  persons  acting  bona 

(a)  3  &  4  Will.  4,  c.  74  in  the  case  of  Jane    Menhennitt 

{b)  See  obseryations  of  the  Court      L.  R,  5  C.  P.  16. 
of  Common  Pleas  on  this  enactment 
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fide  has  or  have  been  induced  by  the  terms  of  the  orders  made  17&  ISVict. 
by  the  said  court  in  Hikry  Term,  1854,  to  acknowledge  or — £: — 


accept  a  title  depending  on  the  acknowledgment  of  any  deed 
or  deeds  before  commissioners,  one  of  whom  may  have  been 
interested  or  concerned  as  aforesaid,  the  said  court  may  refuse 
to  permit  the  certificate  to  be  quashed  or  taken  ofi*  the  file  on 
such  terms  as  to  payment  of  costs  and  expenses  as  the  said  court 
shall  think  fit  to  make. 

3.  The  Court  of  Common  Pleas  may  from  time  to  time  make  comt  of  common 

■  I*!!  /•/!  •  Pleas  may  make 

any  rules  which  to  them  may  seem  fit  for  preventing  any  com-  mies  for  prevent- 

•  •.  .J  -i  /•  •jn.xi*  I^V  oommlaslonera 

nussioners,  interested  or  concerned  as  aforesaid,  from  taking  any  who  are  interested 
acknowledgment  under  the  said  recited  Act  (c)  anything  herein  ackoo^^Offments. 
contained  to  the  contrary  notwithstanding,  so  neyeiiheless  that 
no  such  rule  shall  make  invalid  any  acknowledgment  after  the 
certificate  shall  have  been  filed  of  record  as  aforesaid. 

(o)  8  &  4  Will  4,  c.  74. 
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Married  woinca 
may  dispose  of 
reversloDaiy 
InteresU  In  per- 
sonal estate,  and 
release  powers 
over  such  estate, 
and  also  their 
rlKhts  to  a  settle- 
ment out  of  such 
estate  In  posses- 
■ion. 


Deeds  to  be  ac- 
knowledged by 
married  women 
In  the  manner  re- 
quired by  3  &  4 
WIU.  IV.  c.  A,  lor 
disposing  of 
interests  In  or 
powers  over  land 


20  &  21  Vict.  c.  57. 

An  Act  to  enable  Married  Women  to  dispose  of  Rever- 
sionary Interests  in  Personal  Estate, 

[August  25th,  1857.] 

1.  After  the  31  Bt  day  of  December,  1857,  it  shall  be  lawful 
for  every  married  woman  by  deed  to  dispose  of  every  future  or 
reversionary  interest,  whether  vested  or  contingent,  of  such 
married  woman  or  her  husband  in  her  right,  in  any  personal 
estate  whatsoever  to  which  she  shall  be  entitled  under  any 
instrument  made  after  the  said  31st  day  of  December,  1857, 
(except  such  a  settlement  as  after  mentioned,)  and  also  to  release 
or  extinguish  any  power  which  may  be  vested  in  or  limited  or 
reserved  to  her  in  regard  to  any  such  personal  estate,  as  fully 
and  effectually  as  she  could  do  if  she  were  a  feme  sole,  and  also 
to  release  and  extinguish  her  right  or  equity  to  a  settlement  out 
of  any  personal  estate  to  which  she,  or  her  husband  in  her  righ^ 
may  be  entitled  in  possession  under  any  such  instrument  as 
aforesaid,  save  and  accept  that  no  such  disposition,  release  or 
extinguishment  shall  be  valid  unless  the  husband  concur  in  the 
deed  by  which  the  same  shall  be  effected,  nor  unless  the  deed  be 
acknowledged  by  her  as  hereinafter  directed:  provided  always, 
that  nothing  herein  contained  shall  extend  to  any  reversionary 
interest  to  which  she  shall  become  entitled  by  virtue  of  any  deed, 
will  or  instrument  by  which  she  shall  be  restrained  from 
alienating  or  affecting  the  same. 

2.  Every  deed  to  be  executed  in  England  or  Wales  by  a  mar- 
ried woman  for  any  of  the  purposes  of  the  Act  shall  be  acknow- 
ledged by  her,  and  be  otherwise  perfected,  in  the  manner  in  and 
by  the  Act  passed  in  the  third  and  fourth  years  of  the  reign  of 
his  late  Majesty  King  William  the  Fourth,  intituled  "  An  Act  for 
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the  Abolition  of  Fines  and  Recoveries,  and  for  the  Substitution  20  &  21  Vict. 

c.  67. 
of  more  simple  Modes  of  Assurance,"  prescribed  for  the  acknow-   *—  '. 

ledgment  and  perfecting  of  deeds  disposing  of  interests  of  married  w5S**°**  ^ 
-women  in  land;  and  every  deed  to  be  executed  in  Ireland  by  a  in  Ireland  m  by 
married  woman  for  any  of  the  purposes  of  this  Act  shall  be  c  m. 
acknowledged  by  her,  and  be  otherwise  perfected  in  the  manner 
in  and  by  the  Act  passed  in  the  fourth  and  fifth  years  of  the 
reign  of  his  late  Majesty  King  William  the  Fourth,  intituled 
'^  An  Act  for  the  Abolition  of  Fines  and  Recoveries  and  the 
Substitution  of  more  simple  Modes  of  Assurance  in  Ireland,'' 
prescribed  for  the  acknowledgment  and  perfecting  of  deeds  dis- 
posing of  interests  of  married  women  in  land:  and  all  and  singular 
the  clauses  and  provisions  in  the  said  Acts  concerning  the  dis- 
position of  lands  by  married  women,  including  the  provisions  for 
dispensing  with  the  concurrence  of  the  husbands  of  married 
women,  in  the  cases  in  the  said  Acts  mentioned,  shall  extend 
and  be  applicable  to  such  interests  in  personal  estate  and  to  such 
powers  as  may  be  disposed  of,  released  or  extinguished  by  virtue, 
of  the  Act,  as  fuUy  and  efiectuaUy  as  if  such  interests  or  powers 
were  interests  in  or  power  over  land. 

3.  Provided  always,  that  the  powers  of  disposition  given  to  a  xbe  powen  of 
married  woman  by  this  Act  shall  not  interfere  with  any  power  by  this  act  not  to 
which,  independently  of  this  Act,  may  be  vested  in  or  limited  ©uier  i»we«.  "^ 
or  reserved  to  her,  so  as  to  prevent  her  from  exercising  such 

power  in  any  case,  except  so  far  as  by  any  disposition  made  by 
her  under  this  Act  she  may  be  prevented  from  so  doing,  in  con- 
sequence of  such  power  having  been  suspended  or  extinguished 
by  such  disposition. 

4.  Provided  always,  that  the  powers  of  disposition  hereby 
given  to  a  married  woman  shall  not  enable  her  to  dispose  of  any 
interest  in  personal  estate  settled  upon  her  by  any  settlement  or 
agreement  for  a  settlement  made  on  the  occasion  of  her  marriage. 

5.  This  Act  shall  not  extend  to  Scotland. 
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THE   MARRIED   WOMEN'S   PROPERTY 

ACT,   1870. 
33  &  34  Vict.  c.  93. 

Earaings  of  mar-  1.  The  wages  and  earnings  of  anj  married  woman  acquired 
deemed  tboir  own  or  gained  by  her  aflter  the  passing  of  this  Act  in  anj  employ- 
property.  ment,  occupation,  or  trade  in  which  she  is  engaged  or  which 

she  carries  on  separately  from  her  husband,  and  also  any  money 
or  property  so  acquired  by  her  through  the  exercise  of  any 
literaiy,  artistic,  or  scientific  skill,  and  all  investments  of  such 
wages,  earnings,  money,  or  property,  shall  be  deemed  and  taken 
to  be  property  held  and  settled  to  her  separate  use,  independent 
of  any  husband  to  whom  she  may  be  married,  and  her  receipts 
alone  shall  be  a  good  discharge  for  such  wages,  earnings,  money 
and  property. 

Sect.  1.  This  section  gives  a  married  woman  the  same  power 
over  her  separate  earnings  and  investments  derived  from  such 
separate  earnings  as  if  she  were  a  feme  sole.  Her  receipt  alone 
for  such  earnings,  &c.,  is  a  sufficient  discharge. 


2.  Notwithstanding  any  provision  to  the  contrary  in  the  Act 
of  the  tenth  year  of  George  the  Fourth,  chapter  twenty-four. 


Deposits  In 

■avlngs  banks  by 

B  married  woman 

to  be  deemed  her  i.i'         j.i.  •     •  i»       ai_  j      a*  /»  xi_  xi         i 

aepomte  property.   onabUng  the  commissioners  for  the  reduction  of  the  national 

debt  to  grant  life  annuities  and  annuities  for  terms  of  years,  or 
in  the  Acts  relating  to  savings  banks  and  post-office  savings 
banks,  any  deposit  hereafter  made  and  any  annuity  granted  by 
the  said  commissioners  under  any  of  the  said  Acts  in  the  name 
of  a  married  woman,  or  in  the  name  of  a  woman  who  may  marry 
after  such  deposit  or  grant,  shall  be  deemed  to  be  the  separate 
property  of  such  woman,  and  the  same  shall  be  accounted  for 

Proviso.  and  paid  to  her  as  if  she  were  an  unmarried  woman ;  provided 

that  if  any  such  deposit  is  made  by,  or  such  annuity  granted 
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to»  a  married  woman  by  means  of  moneys  of  her  husband  with-   83  &  S4  Vict. 

out  his  consent,  the  court  may,  upon  an  application  under  section ^llJ 

nine  of  this  Act,  order  such  deposit  or  annuity  or  any  part 
thereof  to  be  paid  to  the  husband. 

Sect.  2  enacts  that  certain  annuities  g^nted  to,  and  deposits 
placed  in  a  savings  bank  by,  a  married  woman  shall  be  deemed 
her  separate  property;  provided  that  if  such  deposit  is  made,  or 
such  annuity  granted  to  her,  by  means  of  her  husband's  money 
without  his  consent^  the  court  may,  upon  application  under 
section  nine  of  this  Act,  order  such  annuity  or  deposit  to  be  paid 
to  the  husband.  This  proviso  mutatis  mutandis  applies  also  to 
the  four  following  sections. 

3.  Any  married  woman,  or  any  woman  about  to  be  married.  As  to  »  married 

■'  "^  woman  8  property 

may  apply  to  the  Governor  and  Company  of  the  Bank  of  Eng-  in  the  fanda. 
land,  or  to  the  Governor  and  Company  of  the  Bank  of  Ireland, 
by  a  form  to  be  provided  by  the  governor  of  each  of  the  siud 
banks  and  company  for  that  purpose,  that  any  sum  forming  part 
of  the  public  stocks  and  funds,  and  not  being  less  than  twenty 
pounds,  to  which  the  woman  so  applying  is  entitled,  or  which 
she  is  about  to  acquire,  may  be  transferred  to  or  made  to  stand 
in  the  books  of  the  governor  and  company  to  whom  such  appli- 
cation is  made  in  the  name  or  intended  name  of  the  woman  as  a 
married  woman  entitled  to  her  separate  use,  and  on  such  sum 
being  entered  in  the  books  of  the  said  governor  and  company 
accordingly,  the  same  shall  be  deemed  to  be  the  separate  pro- 
perty of  such  woman,  and  shall  be  transferred  and  the  dividends 
paid  as  if  she  were  an  unmarried  woman;  provided  that  if  any 
such  investment  in  the  funds  is  made  by  a  married  woman  by 
means  of  moneys  of  her  husband  without  his  consent,  the  court 
may,  upon  an  application  under  section  nine  of  this  Act,  order 
such  investment  and  the  dividends  thereof,  or  any  part  thereof, 
to  be  transferred  and  paid  to  the  husband. 

Sect  3  enacts  that  "a  married  woman,  or  any  woman  about 
to  be  married,"  may  direct  that  any  sum  (not  less  than  twenty 
pounds)  being  part  of  the  public  stock  or  funds  and  to  which  she 
is  entitled,  may  be  made  to  stand  in  the  books  to  her  separate 
use. 

4.  Any  married  woman,  or  any  woman  about  to  be  married,  At  to  a  married 
may  apply  in  writing  to  the  directors  or  managers  of  any  incor-  Tn^tointS^^ 

company. 


m 
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S3  &  84  Vict,  porated  or  joint  stock  company  thatanj  folly  paid  up  shares^  or 
^'  ^^'  any  debenture  or  debenture  stock,  or  any  stock  of  such  company^ 
to  the  holding  of  which  no  liability  is  attached,  and  to  which  the 
woman  so  applying  is  entitled,  may  be  registered  in  the  books 
of  the  said  company,  in  the  name  or  intended  name  of  the  woman 
as  a  married  woman  entitled  to  her  separate  use,  and  it  shall  be 
the  duty  of  such  directors  or  managers  to  register  such  shares 
or  stock  accordingly,  and  the  same  upon  being  so  registered  shall 
be  deemed  to  be  the  separate  property  of  such  woman,  and  shall 
be  transferred  and  the  dividends  and  profits  paid  as  if  she  were 
an  unmarried  woman ;  provided  that  if  any  such  investment  as 
last  mentioned  is  madeby  a  married  woman  by  means  of  moneys 
of  her  husband  without  his  consent,  the  Court  may,  upon  an 
application  under  section  nine  of  this  Act,  order  such  invest- 
ment and  the  dividends  and  profits  thereon,  or  any  part  thereof, 
to  be  transferred  and  paid  to  the  husband. 

Sect.  4.  By  this  section  a  married  woman,  or  any  woman  about 
to  be  married,  may  apply  to  the  directors  of  any  joint  stock  com- 
pany that  any  fully  paid  up  shares,  debentures,  or  debenture 
stock  to  which  she  is  entitled  may  be  registered  in  the  books 
of  the  company  as  standing  to  her  separate  use. 

Am  to  a  maxTied         5.  Any  married  woman,  or  any  woman  about  to  be  married, 
^^as^eST         m&y  ^VV^Y  '^^  writing  to  the  committee  of  management  of  any 

industrial  and  provident  society,  or  to  the  trustees  of  any  friendly 
society,  benefit  building  society,  or  loan  society,  duly  registered, 
certified,  or  enrolled  under  the  Acts  relating  to  such  societies 
respectively,  that  any  share,  benefit,  debenture,  right,  or  claim 
whatsoever  in,  to,  or  upon  the  funds  of  such  society,  to  the 
holding  of  which  share,  benefit,  or  debenture  no  liability  is 
attached  and  to  which  the  woman  so  applying  is  entitled,  may 
be  entered  in  the  books  of  the  society  in  the  name  or  intended 
name  of  the  woman  as  a  married  woman  entitled  to  her  separate 
use,  and  it  shall  be  the  duty  of  such  committee  or  trustees  to 
cause  the  same  to  be  so  entered,  and  thereupon  such  share, 
benefit,  debenture,  right,  or  claim  shall  be  deemed  to  be  the 
separate  property  of  such  woman,  and  shall  be  transferable  and 
payable  with  all  dividends  and  profits  thereon  as  if  she  were  an 
unmarried  woman ;  provided  that  if  any  such  share,  benefit,  de- 
benture, right,  or  claim  has  been  obtained  by  a  married  woman 
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by  means  of  moneys,  of  her  husband  without  his  consent^  the   88  &  84  Vict 
court  maj,  upon  an  application  under  section  nine  of  this  Act>  ^'^^' 

order  the  same  and  the  dividends  and  profits  thereon,  or  anj  part 
thereof,  to  be  transferred  and  paid  to  the  husband. 

Sect  5  is  a  similar  enactment  as  to  a  married  woman's  pro-    . 
perty  in  a  fHendlj  society,  benefit  building    society,  or  loan 
society. 

6.  Nothing  hereinbefore  contained  in  reference  to  moneys  de-  Deport  or  moncyi 
posited  m  or  annuities  granted  by  savings  banks  or  moneys  m-  ton  loTaUd. 
vested  in  the  funds  or  in  shares  or  stock  of  any  company  shall, 

as  against  creditors  of  the  husband,  give  validity  to  any  deposit 
or  investment  of  moneys  of  the  husband  made  in  firaud  of  such 
creditors,  and  any  moneys  so  deposited  or  invested  may  be  fol- 
lowed as  if  this  Act  had  not  passed. 

Sect.  6  protects  the  husband's  creditors  against  any  fraudu- 
lent investment  by  the  wife  of  her  husband's  money  in  any  of 
the  undertakings  mentioned  in  the  sections  2^5, 

7.  Where  any  woman  married  after  the  passing  of  this  Act  Penonai  propertj 
shall  during  her  marriage  become  entitled  to  any  personal  pro-  £2oo  coming  to  b 
perty  as  next  of  km  or  one  of  the  next  of  kin  of  an  mtestate,  or  be  her  own. 

to  any  sum  of  money  not  exceeding  two  hundred  pounds  under 
any  deed  or  will,  such  property  shall,  subject  and  without  pre- 
judice to  the  trusts  of  any  settlement  affecting  the  same,  belong 
to  the  woman  for  her  separate  use,  and  her  receipts  alone  shall 
be  a  good  discharge  for  the  same. 

Sect.  7  enacts  that  any  personal  property  to  which  a  woman 
married  afler  the  passing  of  this  Act  (a)  may  become  entitled  to  as 
next  of  kin  of  an  intestate,  or  any  sum  of  money  not  exceeding 
two  hundred  pounds  under  any  deed  or  will,  shall,  subject  and 
without  prejudice  to  the  tinists  of  any  settlement  affecting  the 
same,  belong  to  such  woman  for  her  separate  use.  The  marginal 
note  to  this  section  states  "  Personal  property  not  exceeding 
two  hundred  pounds  coining  to  a  married  woman  to  be  her 
own."  The  words  in  the  body  of  the  statute,  however,  are 
*'  Any  personal  property  as  next  of  kin  or  one  of  the  next  of 
kin  of  an  intestate,  or  any  sum  of  money  not  exceeding  two 
hundred  pounds  under  any  deed  or  will."     The  marginal  note 

(a)  This  Act  came  into  operation      ing  sections  only  affect  women  mar- 
on  Angnst  9th,  1870,  and  this  and      ried  on  or  subsequent  to  that  date, 
the  following  and  the  three  follow- 
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33  3r  8i  Vict,  therefore  is  calculated  to  mislead,  since,  according  to  the  Ian- 

^•^^'         guage  of  the  section,  any  amount  of  personalty  coming  to  a 

married  woman  under  an  intestacy  shall  be  deemed  her  separate 

property,  though  where  she  takes  under  a  will  or  deed  the 

amount  is  limited  to  two  hundred  pounds. 

Freehold  property       8.  Where  any  freehold,  copyhold,  or  customaryhold  property 
Tied  wuroao,  rents  shall  desccud  UDon  anv  woman  married  after  the  passing  of  this 

and  profits  only  to  -  t  /» 

be  her  own.  Act  as  heiress  or  co-heiress  of  an  intestate,  the  rents  and  profits 

of  such  property  shall,  subject  and  without  prejudice  to  tbe 
trusts  of  any  settlement  affecting  the  same,  belong  to  such 
woman  for  her  separate  use,  and  her  receipts  alone  shall  be  a 
good  discharge  for  the  same. 

Sect.  8  enacts  that  the  rents  and  profits  of  any  freehold, 
copyhold,  or  customaryhold  property  which  shall  descend  upon 
any  woman  married  after  the  passing  of  this  Act  shall  belong  to 
her  separate  use. 


How  qnestlons  as 
to  ownership 
of  property  to  be 
setUod. 


9.  In  any  question  between  husband  and  wife  as  to  property 
declared  by  this  Act  to  be  the  separate  property  of  the  wife, 
either  party  may  apply,  by  summons  or  motion  in  a  summaiy 
way,  either  to  the  Court  of  Chancery  in  England  or  Ireland, 
according  as  such  property  is  in  England  or  Ireland,  or  in  Eng- 
land (irrespectiye  of  the  value  of  the  property)  the  judge  of  the 
county  court  of  the  district  in  which  either  party  resides,  and 
thereupon  the  judge  may  make  such  order,  direct  such  inquiry, 
and  award  such  costs  as  he  shall  think  fit;  provided  that  any 
order  made  by  such  judge  shall  be  subject  to  appeal  in  the  same 
manner  as  the  order  of  the  same  judge  made  in  a  pending  suit 
or  on  an  equitable  plaint  would  have  been,  and  the  judge  may, 
if  either  party  so  require,  hear  the  application  in  his  private 
room. 

Sect.  9  gives  directions  as  to  the  procedure  where  a  ques- 
tion arises  between  husband  and  wife  relating  to  the  property 
of  the  wife.  Either  party  may  apply  to  the  Court  of  Chancery 
or  (irrespective  of  the  value  of  the  property)  to  the  judge  of  the 
county  court  of  the  district  where  either  party  resides.  A  right 
of  appeal  is  also  given. 

Married  woman         10.  A  married  woman  may  efiect  a  policy  of  insurance  upon 
of^umncT'  ^    her  own  life  or  the  life  of  her  husband  for  her  separate  use,  and 

the  same  and  all  benefit  thereof,  if  expressed  on  the  face  of  it  to 
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be  so  effected,  shall  enure  accordingly,  and  the  contract  in  such  33  &  84  Vict. 

policj  shall  be  as  valid  as  if  made  with  an  unmarried  woman.  Sllf: 

A  policy  of  insurance  effected  by  any  married  man  on  his  own  ^a^SiSSndTtor 
life,  and  expressed  upon  the  face  of  it  to  be  for  the  benefit  of  *>«"«**  «*»^^^«- 
his  wife,  or  of  his  wife  and  children,  or  any  of  them,  shall  enure 
and  be  deemed  a  trust  for  the  benefit  of  his  wife  for  her  separate 
use,  and  of  his  children,  or  any  of  them,  according  to  the  interest 
so  expressed,  and  shall  not,  so  long  as  any  object  of  the  trust 
remains,  be  subject  to  the  control  of  the  husband  or  to  his  cre- 
ditors, or  form  part  of  his  estate.  When  the  sum  secured  by 
the  policy  becomes  payable,  or  at  any  time  previously,  a  trustee 
thereof  may  be  appointed  by  the  Court  of  Chancery  in  England 
or  in  Ireland,  according  as  the  policy  of  insurance  was  effected 
in  England  or  in  Ireland,  or  in  England  by  the  judge  of  the 
county  court  of  the  district,  or  in  Ireland  by  the  chairman  of 
the  Civil  Bill  Court  of  the  division  of  the  county,  in  which  the 
insurance  office  is  situated,  and  the  receipt  of  such  trustee  shall 
be  a  good  discharge  to  the  office.  If  it  shall  be  proved  that  the 
policy  was  effected  and  premiums  paid  by  the  husband  with 
intent  to  defraud  his  creditors,  they  shall  be  entitled  to  receive 
out  of  the  sum  secured  an  amount  equal  to  the  premiums  so  paid. 

Sect.  10  enables  a  married  woman  to  effect  an  insurance  on 
her  own  or  her  husband's  life  for  her  separate  use.  It  also 
enables  any  married  man,  by  effecting  a  policy  of  insurance  on 
his  own  life,  to  create  a  trust  for  his  wife  and  children,  which 
shall  not  be  subject  to  the  control  of  himself  or  creditors.  The 
section  further  gives  direction  as  to  the  appointment  of  a  trustee 
on  the  death  of  the  assured,  and  enacts  that  if  ^'  the  policy  was 
effected  by  the  husband  with  intent  to  defraud  his  creditors,  they 
shall  be  entitled  to  receive  out  of  the  sum  secured  an  amount 
equal  to  the  premiums  so  paid." 

11.  A  married  woman  may  maintain  an  action  in  her  own  Married  women 

jt       t  /»  .  I  may  maintain  an 

name  for  the  recovery  of  any  wages,  earnings,  money,  and  pro-  action, 
perty  by  this  Act  declared  to  be  her  separate  property,  or  of  any 
property  belonging  to  her  before  marriage,  and  which  her  bus- 
band  shall,  by  writing  under  his  hand,  have  agreed  with  her 
shall  belong  to  her  after  marriage  as  her  separate  property,  and 
she  shall  have  in  her  own  name  the  same  remedies,  both  civil 
and  criminal,  against  all  persons  whomsoever  for  the  protection 
and  security  of  such  wages,  earnings,  money,  and  property,  and 
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83  &  3  4  Vict  of  any  chattels  or  other  propertj  purchaRed  or  obtained  by 

'- — means  thereof  for  her  own  use,  as  if  such  wages,  earnings, 

money,  chattels,  and  property  belonged  to  her  as  an  unmarried 
woman;  and  in  any  indictment  or  other  proceeding  it  shall  be 
sufficient  to  allege  such  wages,  earnings,  money,  chattels,  and 
property  to  be  her  property. 

This  section  enables  a  married  woman  to  sue  and  take  any 
steps  for  the  protection  of  property  belonging  to  her  before  her 
marriage,  as  if  she  were  a  feme  sole.  She  may  also  exercise 
the  same  rights  over  any  property  which  her  husband  in  writing 
"  shall  have  agreed  with  her  shall  belong  to  her  afler  marriage 
as  her  separate  property."  It  is  to  be  observed  that  the  cor- 
relative liability  of  being  sued  does  not  attach  to  a  married 
woman  under  this  section.  If  therefore  a  married  woman  has 
no  separate  property,  she  will  not  be  liable  for  any  debts  con- 
tracted by  her  whilst  sole. 

Hnsband  not  to  be      12.  A  husbaud  shall  uot,  by  reason  of  any  marriage  which 
contracts  before     shall  take  placc  after  this  Act  has  come  into  operation,  be  liable 

for  the  debts  of  his  wife  contracted  before  mamage,  but  the 
wife  shall  be  liable  to  be  sued  for,  and  any  property  belonging 
to  her  for  her  separate  use  shall  be  liable  to  satisfy  such  debts, 
as  if  she  had  continued  unmarried. 

This  section  relieves  a  husband  from  his  liability  for  his 
wife's  debts  incurred  before  marriage,  but  enacts  that  the  wife's 
separate  property  shall  be  liable  for  such  debts  in  the  same 
manner  as  if  she  were  sole.  Property  settled  to  the  separate 
use  of  a  married  woman  without  power  of  anticipation  comes 
within  the  scope  of  this  enactment.  Sanger  v.  Sanger^  L.  R., 
1 1  £q.  470.  This  section  only  applies  to  parties  married  on  or 
subsequent  to  August  9,  1870. 


nuuTiage. 


Married  women  to  18.  Where  in  England  the  husband  of  any  woman  having 
paiislf forthe ^  Separate  property  becomes  chargeable  to  any  union  or  parish, 
bOT  bubud.^'      the  justices  having  jurisdiction  in  such  union  or  parish  may,  in 

petty  sessions  assembled,  upon  application  of  the  guardians  of 
the  poor,  issue  a  summons  against  the  wife,  and  make  and  en- 
force such  order  against  her  for  the  maintenance  of  her  husband 
as  by  the  thirty-third  section  of  *<  The  Poor  Law  Amendment 
Act,  IdGS,**  they  may  now  make  and  enforce  against  a  husband 
for  the  maintenance  of  his  wife  who  becomes  chargeable  to  any 
union  or  parish.  Where  in  Ireland  relief  is  given  under  the 
provisions  of  the  Acts  relating  to  the  relief  of  the  destitute  poor 
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to  the  husband  of  any  woman  having  separate  property,  the  33  &  84  Vict. 

coet  price  of  such  relief  is  hereby  declared  to  be  a  loan  from  the         ^'  ^^' 

guardians  of  the  union  in  which  the  same  shall  be  given,  and 

shall  be  recoverable  from  such  woman  as  if  she  were  a  feme 

sole  by  such  and  the  same  actions  and  proceedings  as  money 

lent 

Under  this  section,  a  wife  having  separate  property  is  now 
liable  for  the  support  of  her  husband,  in  the  event  of  his  be- 
coming chargeable  on  the  parish,  to  the  same  extent  as  a  hus- 
band is  for  his  wife's  support  under  31  &  32  Vict.  c.  122,  s.  33. 

14.  A  married  woman  having  separate  propei*ty  shall  be  sub-  Manriod  woman  to 
ject  to  all  such  liability  for  the  maintenance  of  her  children  as  parish  for  the 

a  widow  is  now  by  law  subject  to  for  the  maintenance  of  her  herchiuinui. 
children :  provided  always,  that  nothing  in  this  Act  shall  relieve 
her  husband  from  any  liability  at  present  imposed  upon  him  by 
law  to  maintain  her  children. 

The  marginal  UDte  to  this  section  refers  only  to  the  liability 
of  the  wife  to  the  parish  for  the  support  of  her  children,  the 
body  of  the  act,  however,  states  that  she  shall  be  liable  "  for  the 
maintenance  of  her  children  as  a  widow  is  now  by  law  subject 
to  for  the  maintenance  of  her  children,"  with  the  proviso  that 
nothing  in  the  act  shall  relieve  the  husband  of  his  liability  for 
their  maintenance.  Where  therefore  the  husband  and  children 
are  destitute  and  the  wife  has  separate  property,  as  was  the 
case  in  Hodgen  v.  Hodgetiy  4  CI.  &  Fin.  323  (vide,  p.  322, 
8uprd)y  we  presume  that  the  wife  would  be  bound  to  make  a 
provision  for  the  children. 

15.  This  Act  shall  come  into  operation  at  the  time  of  the  Commencement  of 
passing  of  this  Act. 

16.  This  Act  shall  not  extend  to  Scotland.  Extent  of  Act 

17.  This  Act  may  be  cited  as  the  ^*  Married  Women's  Pro-  short  utie. 
perty  Act,  1870." 
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ACCEPTANCE, 

of  promise  to  many  most  be  proved  on  an  action  for  breach  of,  228. 

ACCOUNTANT.  GENERAL, 

wife's  stock  in  name  of,  reduced  into  possession  of  lunatic  husband, 
62. 

ACKNOWLEDGMENTS, 

of  deeds  by  married  women,  80,  and  see  Appendix,  No.  1 . .  389. 

ACTION, 

chose  in.    See  Chosbs  in  Action  op  Wife. 

by  husband  on  wife's  bond,  bill  of  exchange,  or  promissory  note,  1G4. 

assignees  cannot  sue  in  their  own  names  on  wife's  promissory  note,  68. 

ADEQUACY, 

of  allowance  to  wife  living  separate  from  her  husband,  not  a  question 

for  the  jury,  150. 
of  allowance  to  wife  under  a  separation  deed,  372. 

ADMINISTRATION, 

the  Court  of  Probate  prefers  a  sole  to  a  joint  administration,  155. 
of  wife's  estate  granted  to  husband  as  a  matter  of  right,  198. 
his  right,  a  civil  ri^ht,  199. 

where  wife  executrix  to  another  and  dies  mtestate,  200. 
granted  to  next  of  kin  of  wife,  when  she  has  obtained  a  protection 
order  and  dies  in  the  lifetime  of  her  husband,  ib, 

ADMINISTRATOR, 

husband,  as  wife's,  liable  for  her  debts,  199. 

husband,  as  wife's,  may  recover  her  separate  choses  in  action,  ib, 

ADMINISTRATRIX, 

authority  of  wife  to  act  as,  136. 
wife  generally  her  husband's,  154. 
her  right  under  21  Hen.  8,  c.  5,  ib. 
cases  where  claim  of  wife  disallowed,  155. 

ADULTERY, 

of  wife,  discharges  husband's  liability  to  the  parish  for  her  mainte- 
nance, 44. 
of  wife  bars  her  equity  to  a  settlement,  91. 

unless  she  be  a  ward  of  court,  ib. 
whether  adultery  entitles  her  husband  to  her  choses  in  action  without 

a  settlement,  109. 
puts  an  end  to  her  authority  to  bind  her  husband,  152. 

H.W.  E  E 


418  INDEX. 

ADVLTERY^continv4fd, 

forfeits  her  right  to  administer  to  her  husband's  e£fects,  155. 

forfeits  her  right  to  dower,  182. 

case  of  infant  husband's  adultery,  268. 

of  wife,  no  bar  to  her  right  under  marriage  articles,  279. 

no  bar  to  remedy  under  deed  of  separation,  380. 

ADULTERY  AND  CRUELTY, 

not  the  only  good  ground  for  deed  of  separation,  366. 

ADVANCES, 

to  wife  when  she  is  entitled  to  separate  maintenance  can  be  recorered 

out  of  her  equitable  property,  108. 
to  a  wife  deserted  by  her  husband  can  be  recovered  in  equity  though 

not  in  law,  150. 

ADVERTISEMENT, 

of  notice  to  the  public  that  a  husband  will  not  be  answerable  for  the 
debts  of  his  wife  living  apart  from  him,  149. 

AFFIDAVIT, 

verifying  certificate  of  married  women's  acknowledgment,  32,  and  tee 

Appendix,  No.  1 .  .401. 
of  no  settlement,  or  that  settlement  does  not  affect  a  fund,  80. 
forms  for,  ib.f  n.  (w). 
by  wife,  to  alienate  without  her  husband's  concurrence,  118. 

AGE, 

lawful,  for  marriage,  11. 

AGENT, 

wife  acting  as  husband's,  136  to  153.    See  Contracts  bt  Wife. 

AGREEMENTS, 

by  husband  to  mortgage  wife's  chattels  real,  27. 
for  sale  of  wife's  estate,  34. 
of  a  wife  before  marriage  to  convey  after,  ib. 
pendente  lite,  54. 

for  settlement,  proof  that  it  does  not  affect  a  fund  in  court,  80. 
ante-nuptial  parol.    See  Ante-nuptial  Agreements. 
in  consideration  of  marriage,  requirements  of  Statute  of  Frauds,  232. 
are  on  behalf  of  issue  as  well  as  parties,  241. 
are  binding  on  one  side  thoagh  not  performed  on  the  other,  ib. 
but  where  covenant  conditional,  rule  different,  243. 
must  be  positive  and  unqaalified,  ib. 
ante-nuptial,  of  infants,  253.    See  Infants. 
post-nuptial.    See  Marriage  Settlements,  and  tee  Husband  and 
Wife. 

as  to  wife's  separate  property,  334.    See  Separate  Use. 

AGREEMENTS  AND  PROMISES, 

in  consideration  of  marriage  must  be  in  writing,  282. 

AGREEMENTS  FOR  SEPARATION, 
usually  by  formal  deed,  367. 

ALIEN, 

wife  of,  whether  she  may  be  sued  as  sole,  168,  n.  (tf). 
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ALIENATION, 

by  wife  withoat  bnaband's  coDcnrrence,  117. 
of  her  separate  property.    See  Sepabatb  Usb. 

ALIMONY, 

leliiu^aishment  of,  a  valuable  consideratioa  to  support  a  deed  of  sepa- 
ration, 379. 

ANNUITY, 

of  wife  for  life  secured  by  bond,  60. 

release  of  bj  husband,  whether  it  puts  an  end  to  the  annuity,  ib. 

whether  an  assignee  of  wife's  annuity  must  allow  an  equity  to  the 

wife,  76. 
to  husbuid  out  of  wife's  separate  estate,  372. 

ANTE-NUPTIAL  AGREEMENTS, 
terms  of,  244. 
must  be  definite,  246. 

btit  need  not  be  technical,  id. 
construction  of,  247. 
must  be  liberal,  248. 

ante-nuptial  agreements  by  infants.     See  iNFAirrs. 
where  both  parties  are  minors,  258. 
where  infant  on  one  side  and  adult  on  the  other,  255. 
case  of  female  infant,  255—261. 
case  of  male  infant,  261 — 268.     See  Mabbiaob  Settlements. 

ANTE-NUPTIAL  DEBTS  OF  WIFE, 
when  husband  liable  for,  41. 
when  not  liable,  42. 

wife  not  absolutely  released  from  liability  for,  ib. 
pro  tanto  a  bar  to  her  equity  to  a  settlement,  91. 

ANTE-NUPTIAL  PROPERTY  OF  WIFE, 
equity  to  a  settlement  attaches  to,  78. 

ANTICIPATION.    See  Restbaint  on  Anticipation. 

APPOINTMENT, 

in  execution  of  wife's  contracts  respecting  her  separate  estate,  835. 

ARBITRATION, 

submission  to,  revoked  by  woman's  marriage,  40. 

of  dijSerences  between  husband  and  wife  under  deed  of  separation,  877. 

ARBITRATOR, 

effect  of  awiu^  by,  on  wife's  choses  in  action,  54. 

ARREARS, 

of  rent  of  wife's  estate,  right  of  husband  to  recorer  them  after  her 

death  under  32  Hen.  8,  c.  37.. 200. 
of  pin  money.    See  Pin  Monet. 


ARREST, 

of  wife,  when  discharged,  152. 
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ARTICLES, 

of  marruige  soperaeded  by  settlement,  270.    See  Marriage  Settle- 
ments. 
of  separation,  380. 
when  equity  will  enforce,  ib, 
of  peace  by  wife  against  husband,  144. 

ASSETS  OF  HUSBAND, 

wife's  right  of  exoneration  out  of,  36,  193. 
marshalling  of,  in  favour  of  widow,  167. 

ASSIGNEE, 

of  husband  reducing  wife's  chose  in  action  into  possession,  67. 

where  bound  to  allow  a  settlement  to  the  wife,  77.  See  Equity  to 
Settlement. 

the  assignees  of  bankrupt  cannot  sue  in  their  own  names  on  wife's  pro- 
missory note,  69. 

claim  of  assignees  of  bankrupt  to  wife's  separate  choses  in  action,  321. 

ASSIGNMENT, 

in  equity  of  wife's  chose  in  action,  55. 

where  the  chose,  neither  at  the  time  of  the  assignment  nor  afterwards, 

was  capable  of  reduction  into  possession,  57. 
where  it  becomes  capable  of  such  reduction  after  the  assignment,  58. 
where,  both  at  the  time  of  the  assignment  and  afterwards,  the  chose 

was  capable  of  reduction  into  possession,  ib. 
effect  of  the  wife's  consent  in  court,  63. 

assignment  ralueless  unless  followed  by  reduction  into  possession,  67. 
assignment  in  bankruptcy  subject  to  same  rule,  68. 
of  future  property  by  wife,  290. 

See  Choses  in  Action  of  Wipe  and  Equity  to  Settlement. 

ATTORNEY, 

warrant  of,  revoked  by  wife's  marriage,  40. 

ATTORNEY-GENERAL, 

suing  for  forfeiture  of  property  under  marriage  acts,  16. 

AWARD, 

effect  of,  on  wife's  chose  in  action,  54. 

BALANCE, 

of  wife  at  banker's,  1 9. 

is  not  a  deposit,  but  a  debt,  ih. 

her  personal  chose  in  action,  48,  n.  (n). 

BANKRUPTCY, 

upon  bankruptcy  of  husband,  wife's  separate  property  is  liable  for  her 

ante-nuptial  debts,  42. 
assignment  of  wife's  chose  in  action  in,  68.    See  Choses  in  Action 

OF  Wife. 
of  husband,  its  effect  with  reference  to  marriage  settlements,  285  to 

295.    See  Marriage  Settlements. 
cases  of  contrivance  in  settlements  to  evade  the  bankruptcy  laws,  295. 
validitv  of  settlement  securing  wife's  equity  upon  the  bankruptcy  of 

her  dusband,  314. 
married  woman  when  trading  separately  cannot  be  made  a  bankrupt, 

360. 
but  can  when  she  is  a  separate  trader  according  to  the  "  custom 
of  London,"  362. 
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BANKRTJPTCY  ACT,  1869, 

its  e£fect  apon  setUements,  306. 

B^VNNS, 

publication  of,  8. 

difference  between  banns  and  licence,  12. 

BARON, 

hnsband  so  styled,  18,  n.  (a). 

BASTARDS, 

legitimation  of,  3. 

not  entitled  to  inherit  land  in  England,  ib.,  n. 

BILL  OF  EXCHANGE, 

to  wife  negotiable  by  hnsband  alone,  20. 
hnsband  alone  can  sne  upon  it,  46,  53. 

unless  given  for  wire's  separate  earning,  46. 
when  discounted  ont  of  wife's  separate  earnings,  ib, 
payable  to  wife  dnm  sola,  20,  63. 
in  what  case  judgment  upon,  will  survire  to  wife,  63. 
may  be  accepted  or  indorsed  by  wife  as  husband's  agent,  143. 

BELLS  OF  SALE  ACT, 

post-nuptial  settlements  within,  810. 

BOND, 

to  husband  and  wife  may  be  declared  on  by  husband  alone,  46. 

to  wife,  if  not  reduced  into  possession  by  husband  will  survive  to  her, 

62. 
receipt  of  interest  on,  by  husband  not  a  reduction  into  possession,  ib, 
securing  annuity  to  wife,  60. 
a  legal  and  equitable  instrument,  248. 
considered  an  agreement  in  equity,  ib. 
case  of,  extinguished  at  law,  but  good  in  equity,  ib, 
case  of,  not  extinguished  at  law,  249. 
different  effects  at  law  and  in  equity,  261. 
when  destroyed,  remedy  in  equity,  380. 

BREACH  OF  PROMISE, 

to  marry,  226—232.    See  Promise  to  Mabrt. 

BREACH  OF  TRUST, 

by  wife,  husband  answerable  for,  41. 

by  wife,  with  regard  to  her  separate  estate,  341. 

BROTHEL, 

wife  may  be  indicted  for  keeping,  129. 

BURIAL, 

of  deceased  wife,  husband  bound  to  pay  expense  of,  152,  202. 
of  deceased  husband,  whether  widow  bound  for  expenses  of,  195. 

BURTHEN  OF  PROOi^ 

in  action  for  goods  supplied  to  vnfe,  when  living  vrith  her  husband, 

137. 
when  living  separate  from  her  husband,  146. 

CANONICAL  HOURS, 
for  marrying,  11. 
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CANON  LAW, 

hoars  prescribed  by,  for  celebmting  marriage,  11. 
rale  as  to  le^timatiDg  bastards,  3. 
facility  of  dirorce  by,  205. 

CANTERBUKY  (ABCHBISHOP  OF), 

licence  by,  8. 

CASH  OF  WIFE, 

at  banker*fl|,  19. 

the  prodaoe  of  her  separate  property  boand  as  well  as  the  corpus,  322. 

contrary  cases  at  law,  323. 

CERTIFICATE, 

of  married  woman's  acknowledgment,  82.   See  Appendix,  No.  1 . .  389. 

CHANCERY, 

how  far  qaestions  of  matrimonial  oondact  cognisable  in,  110. 
whether  oiTorces  anciently  awarded  by,  218. 

CHASTITY, 

want  of,  on  part  of  woman,  a  defence  to  an  action  for  breach  of  pro- 
mise of  marriage,  230. 

CHATTELS  PERSONAL, 

wife's,  in  possession,  hasband's  power  over,  18, 19. 

her  specific  chattels  and  goods  in  the  hands  of  third  parties,  20. 

CHATTELS  REAL  OF  WIFE, 

effect  of  marriage  in  respect  of,  23. 

belong  absolately  to  husband,  if  he  saryire,  ib, 

alieniition  of,  by  hasband,  ih, 

mortgage  of,  by  hasband,  25. 

when  liable  to  ezecntion,  27. 

her  separate  reyersionary,  329. 

CHILDREN, 

leeitimation  of,  by  sabseqaent  marriage,  8. 

wife's,  before  marriage  most  be  maintained  by  hasband,  43. 

of  marriage  always  included  in  decree  for  an  eqaity  to  a  settlement,  84, 

86. 
but  they  can  only  claim  nnder  the  mother,  84. 

when  the  equity  nas  accrued  their  claim  cannot  be  waived  by  wife,  85. 
where  some  are  already  provided  for,  88. 
liability  of  husband  for  necessaries  supplied  to  them,  when  living  with 

wife  separated  from  hasband,  151. 
of  marriage,  regarded  as  purchasers  under  the  settlement,  241. 
their  rights  under  the  settlement,  241 — 248. 
whether  wife  is  bound  to  maintain  them  out  of  her  separate  estate, 

322. 
whether  charge  of  supporting  annexed  to  separate  use,  invalidates  gift, 

347. 
prorisions  for  the  benefit  of,  may  be  inserted  in  deed  of  separation, 

878. 
custody  of.    See  Custody  of  Children. 

CHOSES  IN  ACTION  OF  WIFE, 

her  right  to,  not  divested  by  marriage,  47. 

different  from  her  goods  or  chattels  specific  in  the  hands  of  third  par- 
ties, ih 
of  what  they  consist,  48. 
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CHOSES  IN  ACTION  OF  WIFE^eontinued. 

husband  acquires  a  power  of  suing  for  and  recovering  them,  48. 
definition  oi  husband's  rights  in  regard  to  them,  49. 
what  will  be  a  sufiBcient  reduction  into  possession  by  husband,  50. 
how  they  can  be  recovered,  52. 
peculiarity  as  to  wife's  ne^tiable  securities,  53. 
in  what  cases  judgment  will  survive  to  wife,  id. 
effect  of  joint  decree,  54. 
of  an  award,  ib. 

of  an  agreement  pendente  lite,  ib. 
actual  receipt  of,  by  husband,  ib, 

effect  of  failure  by  husband  to  reduce  them  into  possession,  ib. 
when  husband's  next  of  kin  entitled  to  them  in  equity,  55. 
assignment  of,  55—69.    See  Assignment. 
disposal  of  under  Sir  R.  Malins'  Act,  69. 
distinction  between  legal  and  equitable,  163,  n.  (t). 
choses  in  action  of  widow,  163 — 169.    See  Widow. 
wife's  equity  to  a  settlement  and  maintenance  out  of.  See  Equity  to 

Settlement. 
ante-nuptial  agreement  by  infant  wife  as  to,  258. 
husband  may  be  construed  a  purchaser  of,  and  this  will  bar  wife's 

survivorship  and  equity,  283. 
when  settled  to  her  separate  use,  may  be  recovered  by  husband  as 

her  administrator,  320. 
wife's  separate  reversionaiy,  329. 

CIVILITER  MORTUUS, 

a  man  civiliter  mortuus  not  incapable  of  contracting  marriage  by  the 
law  of  England,  11. 

CLANDESTINE  MARRIAGES, 
how  regarded  in  England,  3,  4. 
done  away  with  by  Lord  Hardwicke's  Act,  9. 

CLERGYMAN, 

officiating  at  an  informal  marriage,  10. 

COERCION, 

of  wife,  by  husband  when  presumed,  128.    See  Cbiminal  Offences 
OP  Wife. 

COHABITATION, 

renders  a  man  liable  for  what  the  woman  orders,  143. 
renewal  of,  its  effects  on  deeds  of  separation,  375. 

COMMISSIONERS, 

for  taking  acknowledgments  of  married  women,  31.    See  Appendix, 
No.  1..389. 

COMMON  PLEAS, 

court  of,  power  to  take  acknowledgments  of  married  women,  29.    See 
Appendix,  No.  1 . .  389. 

COMMUNIO  BONORUM, 

unknown  to  tiie  marriage  law  of  England,  19. 

COMPROMISE, 

of  litigation,  a  valuable  consideration  to  support  a  deed  of  separation, 
879. 
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CONCURRENCE, 

of  guardians  will  not  render  the  acts  of  infants  binding,  255. 

CONDITIONAL, 

promise  of  marriage,  228. 

CONFIRMATION, 

of  contract  bj  female  infant  discoyert,  261. 

CONSENT, 

of  minor's  guardians  to  marriage,  14. 

of  Lord  C&ncellor,  ib. 

of  wife  to  waive  her  equity,  78.    See  Equity  to  Settlement. 

CONSIDERATION, 

of  marriage,  the  most  yalnable  of  all,  248.    See  Mabbiaoe. 

in  post-nuptial  settlements,  299—301. 

separation  a  sufficient  one,  for  promise  to  pay,  378. 

want  of  pecnniaiy  consideration  in  a  deed  of  separation,  379. 

CONTRACT, 

of  marriage,  1. 

by  married  woman  to  sell  property,  34. 

by  husband  for  wife's  separate  maintenance,  112. 

by  wife,  involving  fraud  does  not  render  her  husband  liable,  135. 

by  wife  during  cohabitation,  136 — 144. 

wife,  agent  of  husband  to  contract,  136. 

presumption  of  implied  authority,  137. 

only  extends  to  necessaries,  ib. 

burthen  of  proof  as  to  necessaries,  ib. 

presumption  of  authority  may  be  rebutted,  138. 

necessaries,  what  are,  a  question  for  the  jury,  139. 

definition  of  word  *'  necessaries,"  ib. 

when  husband  not  liable  for,  t^. 

when  entered  into  by  wife  during  temporary  absence  of  husband,  142. 

by  woman  held  out  as  wife,  143. 

by  wife  when  living  separate  from  her  husband,  145 — 153. 

prima  facie  without  authority  to  contract,  146. 

when  husband  has  requested  wife's  return,  148. 

when  husband  makes  a  sufficient  allowance,  149. 

when  maintenance  unpaid,  150. 

by  wife  of  lunatic,  pledges  his  credit,  151. 

by  deserted  wife,  for  necessaries  supplied  to  his  children,  pledges  hus- 
band's credit,  ib. 
and  for  certain  legal  expenses,  ib. 

by  infant  wife  to  bury  her  husband,  190. 

by  infant  husband  to  bury  his  wife,  202. 

in  consideration  of  marriage,  made  not  only  on  behalf  of  the  parties  to 
it,  but  also  on  behalf  of  the  issue  of  such  marriage,  241. 

by  female  infants  for  preparation  of  settlement,  261. 

by  wife  respecting  her  separate  property,  334. 

CONTROL, 

marital,  renunciation  of,  in  deed  of  separation,  368. 

CONVEYANCE, 

by  wife  of  real  estate,  28 — 34. 

hy  wife  during  courtship,  37.    See  Fraud  on  Marital  Right. 
with  powers  of  revocation,  void  against  purchasers,  even  with  notice 
under  the  27  Eliz.  c.  4.. 296. 
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COPYHOLDS, 

proyisions  in  the  Fines  and  Recoveries  Act  respecting,  116. 

CORPUS, 

distinction  between  it  and  prodace,  as  regards  wife's  dominion  over 
separate  property,  341. 

COVENANT, 

in  restraint  of  marriage,  void,  232. 

by  husband  to  settle  after-acquired  property,  287.    See  Marbiage 

Settlement. 
by  hnsband  and  wife,  ib, 
by  hnsband  to  settle  property  coming  to  wife,  does  not  embrace  her 

separate  property,  289. 
by  hnsband  that  wife  may  live  separate,  369. 
that  he  will  not  compel  to  cohabit  with  him  or  molest  her,  %K 
for  wife's  enjoyment  of  separate  property,  371. 
for  securing  maintenance  to  wife,  372. 
that  hnsband  shall  not  be  molested,  373. 
for  hnsband's  indemnity,  against  wife's  debts,  ih, 

COVERTURE, 
principle  of,  18. 

doctrine  of,  inconsistent  with  doctrine  of  unity,  18,  300. 
when  held  to  cease  in  case  of  a  decree  for  dissolution  of  marriage,  217. 

CREDITORS, 

rights  of,  under  13  Eliz.  c.  5.  .302. 

how  far  a  voluntary  settlement  void  against,  ih, 

valid  against,  when  made  bon&  fide  and  in  favour  of  wife  and  children 
by  husband  not  indebted  at  the  time,  ih, 

bnt  void  if  husband  not  solvent  at  the  time,  303. 

when  their  remedy  is  defeated  or  delayed  by  the  settlement,  not  neces- 
sary to  show  insolvency  on  the  part  of  the  settlor,  304. 

what  creditors  may  impeach  the  settlement,  305. 

onus  probandi  thrown  on  those  who  challenge  the  deed,  306. 

under  a  voluntary  post  obit  bond  entitled  to  the  benefit  of  13  Eliz. 
c.  5.. 807. 

where  possession  of  property  by  settlor  fraudulent  against,  307 — 309. 

possession  retained  not  per  se  proof  of  fraud  against,  310. 

judgment  creditors  not  purchasers  for  value  within  27  Eliz.  c.  4.  .312. 

a  deed  of  separation  supported  by  valuable  consideration  good  against 
creditors,  379. 

their  claim  upon  wife's  maintenance  under  a  deed  of  separation,  380. 

CRIMINAL  OFFENCES  BY  WIFE, 
her  liability  for,  127. 

when  committed  in  presence  of  hnsband  coercion  presumed,  128. 
where  jointly  charged  with  husband,  ih, 
not  liable  when  acting  under  coercion,  ih, 

not  liable  as  receiver  of  stolen  goods,  when  receiving  them  from  hus- 
band, ih. 
her  liability  for  a  misdemeanor,  129. 
her  liability  in  cases  of  treason  and  murder,  ih. 
may  be  indicted  for  keeping  a  brothel  or  gaming  house,  ih. 

or  for  forcible  entry,  ib. 
how  far  presumption  of  coercion  by  hnsband  extends,  ib. 
it  may  be  rebutted,  130. 
paramour  of  wife  may  be  convicted  of  larceny,  ih. 
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CRIMINAL  OFFENCES  BY  WlFE^ctnUinued. 

hosband  and  wife  generally  incapable  of  giving  evidence  for  or  against 

each  other  in  criminal  proceedings,  130. 
exceptions,  ib, 

CRUELTY, 

of  husband  compelling  his  wife  to  leare  him,  147. 

CRUELTY  AND  ADULTERY, 

not  the  only  grounds  for  deeds  of  separation,  865. 

CURTESY, 
initiate,  125. 
consummate,  201. 

reason  why  allowed  out  of  trusts,  and  dower  not,  170. 
husband  may  be  tenant  by  curtesy  of  wife's  separate  real  estate,  320. 

CUSTODY  OF  CHILDREN, 

under  control  of  the  court  by  sect.  85,  Divoroe  Act,  1857 . .  221. 
belongs  by  law  to  husband,  384. 
covenant  by  him  to  renounce  it,  ib, 

is  void,  ib. 
when  husband  will  be  deprived  of,  385. 

and  given  to  wife,  ib, 
advantage  of  a  private  arrangement,  ib. 
Lord  Cottenham's  remarks  on,  ib. 
principle  which  should  guide  in  deeds  of  separation,  387. 
Serjeant  Talfourd's  Act,  221,  n,  (^),  386,  n.  (i). 

DAMAGES, 

for  breach  of  promise  to  marry,  227.    See  Pbomisb  to  Marbt. 
for  non-performance  of  agreements,  252,  n.  («). 
action  for,  deed  of  separation  no  bar,  370. 

DEBTORS'  ACT,  1869, 

abolishes,  with  few  exceptions,  imprisonment  for  debt,  152. 

DEBTS  OF  WIFE, 

husband  when  liable  for  such  as  were  contracted  before  marriage,  41. 

when  not  liable,  42. 
wife  not  absolutely  released  from  liability,  ib, 
evidence  required  to  charge  husband  with,  ib, 
separate  estate  of  wife  liable  for,  ib, 
husband's  representatives  not  liable  for,  143. 
contracted  whilst  living  with  her  husband,  136,  144. 
whilst  living  separate,  145 — 153. 
husband  liable  as  wife's  administrator,  199. 
not  liable  on  death  of  wife  for  such  debts  as  were  contracted  by  her 

dum  sola,  202. 
covenant  in  deed  of  separation  for  husband's  indemnity  against,  373. 

DECEASED  WIFE'S  SISTER, 
illegality  of  marriage  with,  12. 

DECLARATION, 

verbal,  of  marriage  under  Lord  John  Russell's  Acts,  10. 

DEEDS, 

by  married  women,  acknowledgment  of.   See  Appendix,  No.  1 .  .390. 
of  settlement  securing  the  wife's  equity  where  husband  is  bankrupt  or 
insolvent,  314. 
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DEEDS  OF  SEPARATION, 

in  old  times  treated  as  nnllities,  364. 

reasons  for  the  nse  of,  865. 

ought  not  to  be  prospective,  367. 

nsual  clauses,  ib, 

phrase  '<  unhappy  differences/*  368. 

covenant  by  husband,  ib. 

that  the  wife  shall  live  separate,  369. 

that  he  will  not  compel  her  to  cohabit  with  him  or  molest  hor,  ib. 

instituting  a  suit  for  restitution  of  conjugal  right  a  breach  of  such 
covenant,  370. 

an  answer  to  writ  of  habeas  corpus  sued  out  by  husband,  371. 

covenant  for  wife's  enjoyment  of  separate  property,  ib. 

provision  securing  maintenance  to  wife,  372. 

necessity  of  its  being  adequate,  ib. 

covenant  by  trustees  that  husband  shall  not  be  molested,  373. 

for  husband's  indemnity  against  wife's  debts,  ib. 

clause  providing  that  on  renewal  of  cohabitation  deed  shall  become 
void,  374. 

where  there  is  cohabitation  without  reconciliation,  375. 

a  deed  tending  to  future  separation  bad,  377. 

whether  by  ante-nuptial  contract  provision  may  be  made  for  the  hus- 
band's misconduct,  ib. 

proviso  that  trusts  shall  continue,  though  cohabitation  be  renewed, 
378. 

deed  of  separation  may  make  a  permanent  settlement  of  hnsband's  pro- 
perty, ib, 

separation  a  good  consideration  for  promise  to  pay,  ib. 

deed  presum^  valid,  379. 

tmst  of  indemnity  to  husband  not  fatal,  ib. 

where  no  valid  consideration  deed  void  against  creditors  and  pur- 
chasers, t(. 

how  far  deed  good  against  vendors  and  purchasers,  ib. 

a  court  of  equity  will  enforce  executory  articles  of  separation,  380. 

when  deed  destroyed,  ib. 

adultery  of  wife  no  bar  to  her  remedies  under  the  deed,  ib. 

how  far  she  may  anticipate  her  maintenance,  ib. 

claims  of  creditors  on  her  separate  maintenance,  ib. 

her  claim  under  Statute  of  Distribution  not  necessarily  affected  by  her 
provision  under  separation  deed,  381. 

execution  of  articles  of  separation  enforced  in  a  court  of  equity,  ib. 

scope  of  separation  deeds  extended  by  the  decisions  in  Wilton  v.  Wilson 
and  Jodrell  v.  Jodrell,  384. 

cnstody  of  children  under  deed  of  separation,  ib.  See  Custody  of 
Childbek. 

DEPOSIT, 

wife's,  at  a  banker's,  19. 

difference  between,  and  a  general  balance,  ib, 

DESERTION, 

of  wife  by  husband,  not  such  where  his  duties  take  him  away,  142. 
where  wife  is  deserted  by  her  husband,  she  may  sue  for  payment  of  a 

legacy  left  her,  112. 
deserted  wife  may  pledge  her  husband's  credit  for  necessaries,  147. 
for  certain  legal  expenses,  151. 

DETINUE, 

by  husband  for  wife's  goods  or  specific  chattels,  20. 
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DEVASTAVITS, 

by  wife,  husband  answerable  for,  133. 

DISABILITIES, 

of  wife.    See  Wipe. 

DISCLAIMER, 

by  husband,  effect  of,  in  enabling  wife  to  dispose  of  her  property,  341. 

DISSENTERS, 

marriages  of,  10. 

DISSOLUTION  OF  MARRIAGE, 
decree  of,  217—219. 

a  complete  severance  of  the  matrimonial  ties  for  all  purposes,  217. 
when  obtained  by  husband  he  is  no  longer  responsible  for  his  wife's 

debts  or  torts,  ih. 
position  of  wife  after,  218. 
rights  of  wife,  when  she  is  petitioner,  ib. 
rights  of  husband,  when  he  is,  ih. 
effect  upon  the  marriage  settlements  of  the  parties,  219. 
competence  of  parties  to  give  evidence  in  proceedings  relating  to, 
ih, 

DISTRIBUTIONS, 

statute  of,  wife's  claim  under,  156. 

not  affected  by  her  having  a  separate  maintenance,  381. 

DIVORCE, 

history  of,  203—216. 
facing  of,  by  canon  law,  205. 
whether  ever  decreed  in  chancery,  218. 

coTdd  not  be  had  after  the  death  of  either  party,  214.    See  Dissolu- 
tion OF  Mabbiagb. 

DIVORCE  ACT,  1857.    See  Table  op  Statutes. 

DIVORCE  COURT, 
its  institution,  217. 

its  power  over  marriage  settlements  of  parties  to  a  divorce,  219. 
its  power  of  dealing  with  wife's  separate  property,  278. 
its  power  over  the  custody  of  children,  221. 

DIVORCE,  ECCLESIASTICAL, 

abolished  by  20  &  21  Vict.  c.  85.. 217. 

DIVORCE  IN  PARLIAMENT, 
first  case  of,  215. 

DOMICILE, 

foreign  domicile  of  husband  as  affecting  wife's  equity  to  settlement, 

81,  82. 
foreign  domicile  of  wife  as  affecting  her  equity  to  a  settlement,  88. 
of  wife,  ought  to  be  the  same  as  husband's,  142. 
of  parties  with  reference  to  the  law  of  divorce,  221. 
whether  a  wife  who  has  been  judicially  separated  from  her  husband 

can  acquire  a  separate  domicile,  ih. 

DOWER, 

section  relating  to,  169—182. 
not  allowed  out  of  trust  estates,  170. 
out  of  what  it  may  be  claimed,  181. 
forfeited  by  adultery,  182. 
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DOWER  ACT, 

proYisions  of,  175. 


EARNINGS  OF  WIFE, 

deemed  her  separate  property,  45. 

she  can  sae  in  her  own  name  for  their  recovery,  ib. 

case  of  bill  or  note  discounted  ont  of,  46. 

ECCLESIASTICAL  COURTS, 

their  conflict  with  the  civil  courts  as  to  separations  of  husband  and  wife, 
363,  364. 

ElaECTION, 

cases  of,  where  a  settlement  may  bind  an  infant,  259. 

doctrine  of,  by  husband  with  regard  to  his  wife's  choses  in  actiofa,  164. 

EMBLEMENTS, 

widow  dowable  out  of,  182. 

ENGAGEMENTS,  GENERAL, 

wife's,  will  bind  her  separate  estate,  335. 

when  they  are  in  writing,  ib, 

whether  when  verbal,  335---d39. 

separate  property  of  manied  woman  not  liable  for,  after  her  death, 

338. 

* 

EQUITY  OF  EXONERATION, 

of  wife  as  against  her  hnsband*s  assets,  36, 193. 

wife  treated  as  a  surety  in  respect  to,  193. 

she  is  entitled  to  stand  in  the  place  of  a  mortgagee,  ib. 

husband's  other  creditors  have  no  preference  over  her,  ib. 

wife  not  entitled  to,  where  money  borrowed  for  her  benefit,  194. 

EQUITY  OF  REDEMPTION, 
when  reserved  to  wife,  36,  183. 
her  equity  to  redeem  her  real  estate,  183. 

where  reserved  to  the  hasband,  a  resulting  trust  for  the  wife  raised,  ib. 
the  husband  will  only  have  the  equity  jure  uxoris,  184. 
form  of  reservation  immaterial,  ib. 
Jackson  V.  InneSf  ib. 
Lord  Redesdale's  remarks,  185. 
Lord  Eldon*s  observations,  191. 

EQUITY  TO  SETTLEMENT,  70—101. 
when  it  arises,  71. 

includes  in  its  provisions  children  of  the  marriage,  71,  84. 
wife  may  assert  her  claim  to,  by  proceedings  in  chancery,  71. 
amount  which  will  be  settled,  72. 
when  the  wife  has  but  a  life  estate,  73. 

or  an  interest  secured  to  her  for  her  husband's  life,  76. 
when  allowed  against  a  particular  assignee,  77. 

against  a  general  assignee,  ib. 

against  the  husband  himself,  ib, 
attaches  to  ante- nuptial  property,  78. 
wife  may  consent  to  waive  it,  ib, 

not,  if  she  is  an  infant,  ib, 

or  ward  of  chancery,  ib. 
consent  will  not  be  taken  until  amount  of  fund  is  ascertained,  79. 
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EQUITY  TO  SETTLEMENT— tfonft»t«?rf. 

where  the  sam  is  under  2001.  or  prodaoes  under  102.  a  jear,  consent  of 

wife  not  reqaired,  79. 
necessity  of  showing  that  the  fund  is  not  a£Pected  hj  settlement,  80. 
does  not  arise  in  the  case  of  a  foreign  marriage,  81. 
where  wife  domiciled  abroad,  83. 
where  once  accmed,  wife  cannot  by  waiving  it  defeat  children's  claim, 

85. 
children's  interests  always  contemplated  in  a  decree  for,  86. 
where  some  of  the  children  otherwise  provided  for,  88. 
where  no  prospect  of  children,  89. 

wife  leaving  her  hnsband  without  sufficient  canse  not  entitled  to,  ib. 
wife's  ante-nnptial  debts  pro  tanto  a  bar  to,  91. 
levying  a  fine  by  wife  a  bar  to,  ib. 
vme's  adultery  a  bar  to,  ib. 
whether  it  can  arise  out  of  a  trust  term,  ib. 
decision  in  Sturgit  v.  Champneys  with  respect  to,  97. 
where  husband  a  purchaser  under  an  ante-nuptial  settlement  of  wife's 

choses  in  action,  her  equity  out  of  them  is  barred,  283. 
where  her  equity  will  be  barred  by  the  trustee  in  bankruptcy,  as 

standing  in  her  husband's  shoes,  284. 
the  intention  must  be  clear  to  bar  the  wife's  rights,  ib. 
as  against  her  husband's  assignee,  where  there  has  been  a  settlement 

of  part  of  her  property,  ib. 
where,  though  husband  is  a  purchaser,  the  consideration  is  executory, 

286. 
cannot  be  barred  by  post-nuptial  settlement,  313. 
deed  securing  it,  where  husband  is  bankrupt  or  insolvent,  314. 
does  not  necessarily  require  the  sanction  of  the  court,  but  advisable  to 

apply,  ib. 
fraud  by  married  woman  forfeits  her  right,  315. 

See  Mabbiaob  Sbttlbments. 

EVIDENCE, 

required  to  charge  husband  with  wife's  prior  debts,  42. 

that  a  fund  is  not  affected  by  settlement,  80. 

husband  and  wife  incapable  of  giving  evidence  for  or  against  each 

other  in  criminal  proceedings,  130. 
to  show  husband's  authority  for  wife's  contracts  for  necessaries,  138. 
may  be  given  by  parties  to  proceedings  relating  to  adultery,  219. 
written,  of  promises  and  agreements  in  consideration  of  marriage  as 

required  by  the  Statute  of  Frauds,  232. 
parol,  admissible  for  purpose  of  rectifying   settlement,    275.     See 

Marriage  Settlement. 
whether  separate  use  can  be  established  by  parol,  326. 

EXAMINATION, 

of  married  woman  in  open  court  will  not  be  taken  to  bar  her  survivor- 
ship, 63. 
but  will  be  taken  to  waive  her  equity  to  settlement,  78. 

consent  of  an  infant  wife  not  taken,  ib. 

case  of  a  female  ward  of  the  court,  ib. 

where  the  examination  has  taken  place  before  another  competent 
tribunal,  ib. 

consent  will  not  be  taken  till  the  amount  of  the  fund  in  court  is  ascer- 
tained, 79. 

of  wife  in  court  necessary  where  she  is  disposing  of  her  separate  pro- 
perty, 831. 

of  wife  to  declare  her  election,  332,  n,  {t). 
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EXCHANGE.    See  Bill  of  Exchanoe. 

EXECUTION, 

liability  of  wife  to,  162. 

when  wife's  chattel  real  liable  to,  for  husband's  debt,  27. 

EXECUTOR, 

of  husband  not  bonnd  to  pay  for  goods  supplied  to  Wife  after  hus- 
band's death,  H3. 

EXECUTORY  ARTICLES, 

of  marria^.    See  Marrtaqb  Sbttlem entb. 

of  separation,  367. 

when  equity  will  enforce,  380. 

EXECUTRIX, 

acts  done  by  wife  as  such,  husband  answerable  for,  133. 

authority  of  wife  to  act  as,  143. 

when  she  has  obtained  a  protection  order,  223. 

EXONERATION, 

equity  of  wife  to  have  her  estate  exonerated,  36, 193. 


FALSE  SWEARING, 

to  procure  marriage  licence,  15. 

FAMILY  ARRANGEMENT, 
deed  of,  382. 
remarks  of  Lord  Langdale  upon,  383. 

FEE, 

of  wife's  real  estate  remains  in  her  notwithstanding  the  marriage,  29. 
charges  upon,  cannot  be  made  without  husband's  concurrence,  35. 
estate  in,  subject  to  restraint  on  anticipation,  350. 
of  personalty  Tested  by  gift  of  income,  348. 
secus  of  realty,  348,  n.  (/ ). 

FEES, 

chargeable  for  married  women's  acknowledgment.    See  Appendix, 
No.  1..399. 

FELON, 

wife  of,  may  contract  as  a  feme  sole,  152. 

FEME  COVERTE.    See  Wife. 

FINE, 

a  married  woman  cannot  be  compelled  to  leyy  a  fine,  84. 

coyenant  to  leyy  by  husband,  ih. 

where  leyied  by  wife,  bars  her  equity  to  settlement,  91. 

FINES  AND  RECOVERIES  ACT, 

proyisions  of,  relating  to  the  disposal  of  real  estate  by  married  women, 

80—33. 
wife's  powers  under  the  91st  section,  116 — 125. 
cases  in  which    husband's    concurrence  in    deed  under,  dispensed 

with,  ih.,  and  $ee  Appendix,  No.  1^389. 

FOREIGN  LAW, 

where  parties  marry  under,  equity  to  settlement  does  not  attach,  81. 
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FORFEITURE, 

of  property  under  4  Geo.  4,  c.  76. .  13. 

under  6  &  7  Will.  4,  c.  85. .  16. 

of  wife's  chattel  real  on  hnsband  becoming  attainted  or  outlawed,  27. 

wife's  property  may  be  forfeited  by  husband  on  his  bankruptcy,  291. 

but  not  his  own,  293. 
remarks  on,  where  arising  on  bankruptcy,  293,  n.  (y). 
clause  of,  in  marriage  settlement,  295. 
what  will  create  one,  295,  n.  (^). 
attempt  to  do  the  thing  interdicted  will  not  create  one,  296. 

FRAUD, 

relating  to  chose  in  action  of  wife  not  reduced  into  possession  by  hus- 
band, 37. 

by  wife,  as  agent  for  husband,  133. 

by  a  wife  contracting  as  if  a  feme  sole,  135. 

estate  of  married  woman  liable  in  equity  for,  186. 

by  one  party  to  induce  another  to  celebrate  a  marriage,  235 — 237. 

the  court  will  rectify  settlements  on  ground  of,  298. 

by  married  woman  forfeits  her  equity,  315. 

where  possession  of  property  by  settlor  fraudulent,  909. 

possession  of  property  under  terms  of  deed,  not  per  se  evidence  of  fraud, 
310.    See  MABKiAOE  Settlements. 

FRAUD  ON  THE  MARITAL  RIGHT, 

disposition  of  property  by  wife  during  treaty  of  marriage  will  be  set 

aside,  37. 
secus,  if  made  before  the  marriage  and  meritorious,  38. 
or  if  the  husband  knew  of  it ;  in  which  case  he  will  be  bound,  though 

a  minor,  ib, 
it  must  be  a  fraud  on  the  particular  husband  complaining,  39. 

FRAUDS,  STATUTE  OF, 

its  requirements  respecting  agreements  in  consideration  of  marriage, 
232—240. 

FRAUDULENT  MARRIAGES, 

without  guardians'  consent,  forfeitures  on,  15. 

FUND  IN  COURT, 

a  wife's  interest  in,  beyond  the  coverture,  59. 

when  assigned,  must  be  reduced  into  possession,  67. 

where  husband  bankrupt,  the  wife  entitled  to  the  whole  of  it,  68. 

what  amount  of  the  fund  will  be  settled  by  the  court  on  the  wife,  in 
right  of  her  equity  to  a  settlement,  72—75. 

wife  may  consent  to  waive  her  equity  to,  78. 
but  not  an  infant  feme  coverte,  ib, 

where  under  200Z.  or  producing  under  lOZ.  a  year,  the  court  will  dis- 
pense with  wife's  consent,  79. 

before  consent  taken  amount  must  be  ascertained,  ib, 

necesfflty  of  showing  that  the  fund  is  not  affected  by  settlement,  80. 

forms  of  affidavit  that  settlement  does  not  affect  it,  ib,  n.  {u), 

petition  for  payment  of,  81. 

FURNITURE, 

assigned  by  husband  to  trustee  for  benefit  of  wife  and  not  registered 
as  a  bill  of  sale,  not  protected  against  husband's  assignee  in  bank- 
ruptcy, 311. 
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GENERAL  ENGAGEMENTS, 

of  wife  respecting  separate  property,  835. 

GOODS, 

of  wife  in  hands  of  third  parties,  20. 

husband  may,  in  his  own  name  alone,  bring  detinne,  replevin  or  trover 

for,  ib, 
or  credit  supplied  to  wife  when  cohabiting  with  her  hosband,  136 — 

144. 
when  living  separate  from  her  hnsband,  145—153.    See  COKTBACTS 

BY  WiPB. 

supplied  to  wife  when  living  apart  from  hosband  under  deed  of  sepa- 
ration, 873. 

GUARDIANS, 

of  minors,  their  consent  to  marriage  necessary,  9, 13. 

of  a  minor  when  absent  or  non  compos,  14. 

concurrence  of,  does  not  make  binding  the  acts  of  infants,  266. 


HABEAS  CORPUS, 

by  husband  for  recovery  of  his  wife,  371. 

by  husband,  deed  of  separation  an  answer  to,  ib. 

HARDWICKE  (LORD), 

Marriage  Act  of,  7. 

HEIRLOOMS, 

widow  cannot  claim,  as  paraphernalia,  158. 

HUSBAND, 

and  wife  are  one  person  in  law,  18. 

his  supremacy  over  his  wife,  ib. 

his  power  over  her  person,  371. 

may  restrain  her,  ib. 

his  right  to  reclaim  her,  ib. 

his  obligation  to  support  her,  43. 

his  right  to  her  chattels,  18. 

his  right  to  her  negotiable  securities,  20. 

his  power  over  her  chattels  real,  23. 

mortgage  of  wife's  chattels  real  by,  25. 

his  wife's  real  estate  during  coverture  under  his  dominion,  28. 

married  ^rior  to  passing  of  the  Married  Women's  Property  Act,  1870, 

responsible  for  nis  wife's  debts  contracted  dum  sola,  41. 
married  subsequent  to  the  passing  of  the  Married  Women's  Property 

Act,  not  responsible,  42. 
answerable  for  breach  of  trust  committed  by  wife  before  marriage,  41. 
bound  to  maintain  wife's  prior  children,  43. 
his  power  of  reducing  his  wife's  chose  in  action  may  be  assigned  in 

equity  though  not  at  law,  55. 
the  assignment  valueless  unless  followed  by  reduction  into  possession, 

67. 
and  wife  incapable,  of  giving  evidence  for  or  against  each  other  in 

criminal  proceedings,  130. 
bow  far  liable  for  wife's  torts,  131—136.    See  Torts  op  Wipe. 
his  liability  for  wife's  contracts  during  cohabitation,  136 — 144. 

during  separation,  145 — 153. 
he  cannot  recover  savings  out  of  wife's  separate  maintenance,  158. 
his  right  to  administer  to  his  wife,  198. 

H.W.  F  P 
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UVSBAND—eontim^d, 

his  right  to  arrears  of  rent  of  wife's  estate,  200. 

his  rights  where  he  is  petitioner  for  a  dirorcc,  218. 

his  position  after  decree  of  jndicial  separation,  220. 

when  an  infant,  not  boond  by  settlement  of  real  or  personal  estate, 
265.    See  Infants. 

where  constmed  a  porchaser  of  wife's  chose  in  action  by  ante-nuptial 
settlement,  283. 

covenant  by,  to  settle  after-acqnired  property,  288. 

validity  of  settlement  by,  when  insolvent,  290. 

cannot  settle  his  property  so  as  to  divest  on  his  bankruptcy,  293. 

no  contrivance  by,  to  evade  the  bankruptcy  laws  will  be  sanctioned, 
295. 

his  post-nuptial  settlement  cannot  bar  wife's  claim  by  survivorship, 
813. 

his  legal  right  not  encroached  upon  beyond  the  coverture  by  the  sepa- 
rate use,  818. 

on  his  wife's  death  is  absolutely  entitled  to  her  moveable  chattels  though 
settled  to  her  separate  use,  319. 

also  probably  to  her  chattels  real,  320. 

may  be  tenant  by  curtesy  of  her  separate  real  estate,  ib, 

may  recover  Ms  wife's  separate  chose  in  action  as  his  wife's  adminis- 
trator, ih, 

equity  will  make  him  a  trustee  for  his  wife  as  regards  property  given 
to  her  for  her  separate  use,  323. 

where  trading  jointly  with  his  wife,  liable  for  the  debts  of  the  concern, 
860. 

his  renunciation  of  his  marital  rights  under  deed  of  separation,  369. 

his  power  over  his  wife's  person,  371. 

has  the  absolute  and  exclusive  right  to  the  custody  of  his  children,  384. 

IMMUNITIES, 

of  wife,  181—136. 

IMPEDIMENTS, 

to  marriage,  12.    See  Mabbiaoe. 

INCOME, 

of  wife's  fund  in  court,  79. 

of  separate  property  bound  by  the  use  like  the  capital  itself,  322. 

fif  ts  of  income  of  personalty  vests  capital,  348. 
at  not  in  the  case  of  realty,  348,  n.  (/ ). 

INDEMNITY  AGAINST  WIFE'S  DEBTS, 
covenant  for,  in  deed  of  separation,  373. 
a  good  consideration  for  payment  of  fumuity  by  husband,  374. 
See  Deeds  of  Sefaeation. 

INDiA., 

marriage  in,  6. 

INFANT, 

consent  of  Lord  Chancellor  to  marriage  of,  14. 

consent  of  guardians  for  marriage  of,  ib. 

court  will  not  take  consent  of  infant  feme  coverte  to  waive  her  equity, 

78. 
husband  can  contract  for  funeral  of  deceased  wife,  202. 
action  by,  for  breach  of  promise  to  marry,  231. 
remarks  of  Lord  Mansfield  on  their  position,  253,  n.  (t). 
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INFANT— continued. 

ante-nuptial  agreements  by,  263 — 268. 

where  both  are  infants,  263. 

concnrrence  of  gnardians  in  their  contracts,  264. 

sanction  of  the  court,  ib, 

ante-nuptial  agreement  between  female  infant  and  male  adolt,  266. 

case  of  female  infant  marrying,  ib. 

effect  of  the  contract  as  regards  her  chattels  personal  in  possession,  ib. 

her  chattels  real,  ib. 

her  choses  in  action,  266. 

decision  of  Sir  John  Leach  in  Trollape  y.  Linton,  267. 

his  decision  in  Simson  t.  Jones,  267,  260. 
infant  wife's  general  personalty  bound,  268. 
her  choses  in  action  not  bound,  if  not  reduced  into  possession  during 

corerture,  ib. 
ante-nuptial  contract  as  to  her  real  estate,  ib. 
does  not  bind  herself  or  heir,  269. 

but  may  her  husband,  ib. 
cases  of  election,  ib. 

personal  property  given  to  separate  use  of  female  infant,  ib. 
confirmation  of  contract  by,  261. 
its  effect  on  her  subsequent  marriage,  ib. 
she  may  contract  for  preparation  of  marriage  settlement,  ib. 
she  may  accept  jointure  in  lieu  of  dower,  ib, 
case  of  male  mfant,  ib. 

case  of  Slooombe  y.  Glubb  before  Lord  Thurlow,  262. 
case  of  Nelson  y.  Stocker  before  L.  J  J.  Knight  Bruce  and  Turner,  ib. 
male  infants  not  bound  by  settlements  of  real  or  personal  estate,  266. 
settlements  when  infants  are  wards  of  court,  ib, 
operation  of  18  &  19  Vict.  c.  43.  .266. 
practice  under  the  act,  267. 

the  court  may  sanction  a  post-nuptial  settlement  of  a  ward  under  this 
.    act,  268. 
case  where  adult  husband  married  to  female  infant  commits  adultery, 

ib. 
liability  of  infant  husband  for  his  wife's  debts,  263. 
feme  sole  cannot  renounce  her  separate  use  on  marriage,  343. 

INFANTS  SETTLEMENT  ACT, 

enables  infants  to  make  binding  settlements  of  their  real  and  personal 

estate  on  marriage,  265. 
its  provisions,  266,  267. 
practice  under,  268. 

INHERITANCE, 

of  land  by  legitimated  bastards,  9,  n.  (Jb), 

INSOLVENCY, 

»  what  meant  by,  292.    See  Bakkbxtptct  AKD  Fosfeitube. 

INSOLVENT, 

husband,  validity  of  settlement  by,  290. 

voluntary  settlement  by  insolvent  husband  void  under  6  Eliz.  c.  6. 

See  MARRTAGE  SETTLEMENT. 

INTEREST, 

received  by  husband,  not  a  reduction  of  a  chose  in  action  into  posses- 
sion, 62. 

IRISH, 

or  Presbyterian  marriages'  case,  4. 

F  F  2 
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ISSUE, 

rights  of,  under  marria^  agreements,  241. 

regarded  as  purchasers  in  agreements  in  consideration  of  marriage^  ib, 

may  compel  performance  of  marriage  articles,  242. 

JEWELS, 

of  wife,  19.    See  Pabafhebnalia. 

JUDICIAL  SEPARATION, 
effects  of  a  decree  of,  220. 

equivalent  to  the  former  divorce  k  mens&  et  thoro,  ib. 
the  position  of  wife  after,  ib. 
the  position  of  the  husband,  ib, 

its  effect  upon  third  parties  upon  the  children  of  the  marriage,  221. 
whether  a  wife  who  has  been  judicially  separated  from  her  husband  can 
acquire  a  separate  domicile,  ib, 

JURISDICTION, 

of  the  Court  of  Chancery  in  matrimonial  causes,  110. 

of  the  Divorce  Court  over  marriage  settlements,  219. 

over  the  children  of  parties  to  a  (Uvorce  or  judicial  separation,  221. 

KIN, 

husband*s  next  of,  when  entitled  in  equity  to  wife's  outstanding  per> 

sonal  chattels,  56. 
wife's  next  of,  entitled  to  administer  to  such  personal  property  as  she 

has  acquired  since  the  desertion  by  her  husband,  202.    See  Pbo- 

TECTION  Obdeb. 

LAND, 

legitimated  bastards  cannot  inherit,  3. 

LEASES  AND  SALES  OF  SETTLED  ESTATES  ACT, 
gives  certain  powers  to  trustees,  278. 

LEGACY, 

left  to  married  woman  should  be  paid  to  her  husband,  46,  48. 

unless  it  does  not  exceed  2002.,  46. 

if  not  reduced  into  possession  in  husband's  life,  does  not  pass  to  his 

assignees,  68. 
of  stock  to  married  woman,  for  life  Only,  assignee  of  not  bound  to 

make  a  provision  out  of  to  wife,  76. 
suit  by  wife  claiming  her  equity  out  of,  86. 
agreement  as  to,  by  bankrupt  husband's  assignees,  88. 
wife  when  abandoned  by  husband  may  sue  for  payment  of,  112. 
to  widow  in  lieu  of  dower  has  no  priority  over  other  legacies,  179, 

n.  (to). 
of  stock  to  infant  feme  sole,  843. 

LEGAL  EXPENSES, 

husband's  liability  for  deserted  wife's,  161. 

LEGITIM, 

what,  274,  n.(iii). 

case  of  a  settlement  sought  to  be  reformed,  so  as  to  exclude  this  claim, 
274. 

LEGITIMATION, 

of  bastards  by  subsequent  maniage,  3. 
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UBELy 

by  wife,  action  bronght  against  husband  and  wife,  131. 
hosband  answerable  for  sQch,  ib. 

LICENCE, 

from  Lord  Chancellor  to  enable  an  infant  to  marry,  14. 

LICENCE  AND  BANNS, 
distinction  between,  12. 

LIFE, 

gift  of  personalty  for,  348. 
gift  of  realty,  ib.,  n.  (/). 

LIFE  INTEREST, 

of  wife,  whether  assignee  bound  to  make  a  proyision  for  the  wife,  76. 
when  she  has  an  annnity  for  her  husband's  life,  76. 
when  her  equity  is  allowed  out  of  her  life  interest  against  a  particular 
assignee,  77. 

LORD  CHANCELLOR, 

petition  to,  for  licence  to  enable  an  infant  to  many,  14. 

LUNATIC  HUSBAND, 

reducing  wife's  stock  into  possession,  52. 

wife  of,  held  entitled  to  dividends  of  a  small  fund,  107. 

his  concurrence  in  deed  under  Fines  and  Recoreries  Act  dispensed 

with,  117. 
wife  of,  can  pledge  his  credit  for  necessaries,  161. 

LUNATIC  WIFE, 

cannot  administer  her  husband's  estate,  155.     * 

where  she  has  separate  property,  333.  , 

how  far  husband  may  be  recouped  for  her  nudntenance  out  of  her 

separate  estate,  ib, 
pin  money  of,  357. 

MAINTENANCE, 

of  wife,  orders  for,  out  of  her  equitable  property,  101 — 118. 

where  husband  deserts  his  wife,  101. 

where  husband  deserts  his  wife  and  leaves  the  country,  102,  n.  (r). 

will  not  be  allowed  where  his  business  compels  him  to  move  about,  102. 

when  husband  is  in  prison,  103. 

where  be  refuses  to  make  a  settlement,  104. 

where  husband's  cruelty  compels  his  wife  to  leave  him,  106. 

where  he  is  wasteful,  improvident,  dissolute,  ib. 

where  he  is  a  lunatic,  ib. 

will  not  be  allowed,  where  husband,  though  in  difficulties,  maintains 

his  wife,  ib. 
husband  making  fraudulent  conveyance  of  his  own  and  wife's  property 

to  evade,  107. 
orders  for,  temporary  and  provisional,  108. 
orders  for,  contemplate  reconciliation,  ib. 

amount  generally  allowed  where  wife  has  committed  adultery,  109. 
where  wife  has  separate  property.  111. 
how  enforced,  112. 

by  contract  out  of  the  husband's  means,  ib. 
where  unpaid  by  husband  renders  him  liable  for  necessaries  supplied 

to  wife,  150. 
husband  cannot  recover  savings  out  of,  153. 
of  wife,  when  lunatic,  333. 
maintenance  of  wife  under  deed  of  separation,  covenant  for,  372. 
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necessity  and  consequence  of  its  being  adequate,  372. 

payable  de  die  in  diem  not  barred  bj  ner  adaltery,  380. 

now  far  she  may  anticipate  it,  ib, 

claims  of  creditors  upon,  ib. 

does  not  affect  ber  claim  under  Statute  of  Distributions,  381. 

MALCONFORMATION, 

impediment  to  marriage,  12. 

MALINS'  (Sm  R.)  ACT, 

enables  a  married  woman  to  dispose  of  her  rerersionary  interest  in  any 
personal  estate,  69,  77,  and  see  Appendix,  No.  3.  .406. 

MARITAL  CONTROL, 

renunciation  of,  under  deed  of  separation^  368—371. 

MARRIAGE, 

a  contract  ciyil  and  divine,  1. 

per  yerba  de  prsesenti,  5. 

per  verba  de  f  uturo,  ib, 

clandestine,  done  away  with  in  England  by  Lord  Hardwicke's  Act,  7. 

clandestine,  effect  of  Lord  Hardwidce's  Act  upon,  9. 

present  law  of,  10.  , 

requisite  number  of  witnesses,  11. 

who  may  contract,  ib, 

impediments  to,  12. 

requisite  consents  to,  ib, 

mental  and  physical  requisite  for,  ib. 

lawful  hours  for  solemnizing,  11. 

fraudulent,  without  consent  of  guardians,  forfeitures  by,  16. 

procured  with  a  minor  by  false  swearing,  16. 

rights  arising  from,  17. 

wife  disposing  of  property  during  treaty  of  marriage  commits  a  fraud 

on  husband,  37.    See  Fbaud  on  Marital  Right. 
wills  revoked  by,  39. 
renders  a  husband  married  before  August  9, 1870,  responsible  for  his 

wife's  prior  debts,  41. 
but  since  then  does  not,  ib. 
must  be  proved  in  order  to  chme  husband,  42. 
under  foreign  law  does  not  entitie  the  wife  to  equity  to  settlement,  81. 

See  Equity  to  Settlement. 
will  not  be  a  severance  of  a  wife's  joint  tenancy  in  a  chose  in  action 

which  could  not  have  been  reduced  into  possession  during  ooverturo, 

168. 
involves  an  irrevocable  change  of  status,  247. 
there  can  be  no  restitutio  in  integrum,  ib, 
consideration,  the  most  valuable  of  all,  248. 

MARRIAGE  AGREEMENTS, 
different  from  all  other,  241. 
rights  of  issue  under,  ib. 
performance  of,  241 — 244. 

distinction  between  purchasers  under,  and  volunteers,  244. 
not  necessaij  that  terms  should  be  technical,  ib.  « 

must  be  positive  and  unqualified,  ib. 
terms  must  be  definite,  246. 
construed  liberally,  248. 
not  to  be  weighed  in  pecuniary  scales,  ib. 
case  of  bond  given  on  intended  marriage,  ib. 
difference  of  relief  at  law  and  in  equity,  2ol. 
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MAKRIAGE  ARTICLES, 

groundwork  of  settlements,  252. 
BQperscdcd  by  settlements,  253. 
settlement  founded  on,  will  be  reformed,  ih. 

adultery  by  wife  no  bar  to  her  remedies  under,  279.    See  Mabkiaob 
Settlements. 

MARRIAGE  BOND, 

considered  in  equity  an  agreement,  249.    See  Bond. 

MARRIAGE  PROMISE.    See  Pbomise  to  Mabby. 

MARRIAGE  SERVICE, 

formula  whereby  husband  endows  his  wife  at  the  altar,  remarks  upon, 
316,  n.  (a). 

MARRIAGE  SETTLEMENTS, 

in  pursuance  of  ante-nuptial  articles,  270. 

how  settlement  should  conform  to  articles,  ib, 

general  rule  as  to  reforming   settlements   framed  on  ante-nuptial 

articles,  ib, 
where  both  articles  and  settlement  are  ante-nuptial,  ib. 
to  bo  reformed,  evidence  of  mistake  must  be  clear,  274. 
articles  construed  with  reference  to  the  subject-matter,  275. 
evidence  admitted  to  show  that  articles  were  the  final  contract,  ib. 
where  the  articles  themselves  are  incorrect,  ib. 
admission  of  parol  evidence,  ib. 
where  settlement  decreed  against  purchasers,  276. 
where  articles  direct  the  insertion  in  the  settlement  of  "all  usual 

powers,  &c.,"  ib. 
power  of  selling,  exchanging,  &c,  tb. 
power  to  appoint  new  trustees,  ib. 
power  to  change  securities,  ib. 
powers  of  jointuring  and  charging,  277. 
new  acts  conferring  powers,  278. 
practice — bill  necessary,  ib. 
Divorce  and  Matrimonial  Causes  Act,  ib. 
clauses  contemplating  separation,  ib. 
enforcement  of  marriage  articles,  though  consideration  on  one  side 

fail,  279. 
case  of  wife's  adultery,  ib. 
when  ante-nuptial,  how  far  revocable,  281. 
in  case  marriage  does  not  take  place,  282. 
when  followed  by  marriage,  283. 
settlement  may  give  husband  property,  which  would  otherwise  have 

remained  his  wife's,  ib. 
he  may  be  construed  a  purchaser  of  her  choses  in  action,  and  this  will 

bar  her  survivorship  and  her  equity)  ib. 
the  intention  must  be  clear,  284. 
where  the  consideration  moving  from  the  husband  is  executory  or  his 

covenant  is  contingent,  286. 
covenant  to  settle  after-acquired  property,  287. 
by  husband  and  wife,  288. 
by  husband  alone,  ib. 
meaning  of  **  shall  become  entitled,"  289. 
assignment  of  future  property  of  wife,  290. 
validity  of  settlement  by  insolvent  husband,  ib. 
property  coming  from  any  other  person  than  the  husband  may  be 

forfeited  on  his  bankruptcy  or  insolvency,  291. 
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his  interest  mast  absolntelj  determine,  291. 

what  meant  by  insoWency,  292. 

forfeiture  may  take  place  though  interest  not  in  possession,  293. 

hnsband's  property  cannot  be  Umited  so  as  to  divest  on  his  bankruptcy, 
ib. 

but  limitation  till  he  incumber  good,  294. 

settlements  corrected  where  erroneous,  ib. 

cases  of  contriyance  to  eyade  the  banluupt  laws,  295. 

wife  allowed  to  proye  to  the  value  of  what  she  brought  her  husband,  ib, 

forfeiture  not  created  by  a  mere  attempt  to  do  what  is  interdicted,  296. 

operation  of  27  Eliz.  c.  4.  .297. 

when  court  will  rectify  settlements,  ib. 
on  ground  of  mistake,  ib. 

mistake  must  be  common  to  all  parties,  ib. 
on  ground  of  fraud,  298. 

when  post-nuptial,  299. 

in  post-nuptial  settlements  the  marriage  consideration  wanting,  ib. 

good  consideration  when  in  pursuance  of  articles,  300. 

parol  agreement  before  mamage  will  not  do,  ib. 

valuable  consideration  may  move  from  third  parties,  301. 

or  by  the  wife  relinquishing  some  interest,  ib. 

13  Eliz.  c  5    802. 

when  voluntary  settlement  valid,  ib. 

settlement  bad  if  settlor  insolvent,  or  if  by  making  it  he  reduce  him- 
self to  insolvency,  303. 

when  onus  probandi  on  settlor,  304. 

Bankruptcy  Act,  1869.. 305. 

what  creditors  may  impeach  the  deed,  ib. 

the  onus  probandi  on  those  who  challenge  the  deed,  306. 

when  the  settlor's  debts  are  secured,  307. 

when  the  deed  itself  provides  for  them,  ib. 

not  necessary  that  the  debts  should  be  actually  due,  ib. 

post  obit  covenant,  ib. 

voluntary  creditor  may  impeach  deed,  ib. 

where  settlor  continues  in  possession,  ib. 

possession  must  accompany  and  follow  the  deed,  308. 

where  the  possession  is  fraudulent,  809. 

possession  retained  not  per  se  proof  of  fraud,  310. 

post-nuptial  settlements  within  the  Bills  of  Sale  Act,  ib. 

operation  of  27  Eliz.  c.  4,  s.  5.  .311. 

27  Eliz.  does  not  operate  where  valuable  consideration  between  husband 
and  wife,  312. 

bill  for  specific  performance  by  settlor,  ib. 

husband's  post-nuptial  settlement  cannot  bar  the  wife's  qlaim  by  sur- 
vivorship, 318. 
nor  her  equity  to  a  settlement,  ib. 

validity  of  deed  of  settlement  securing  the  wife's  equity  where  the  hus- 
band is  bankrupt  or  insolvent,  314. 
advisable  to  apply  to  the  court,  ib. 

equity  lost  by  married  woman's  fraud,  315. 

MARRIED  WOMEN, 

alienations  by,  with  husband's  concurrence,  29 ;  and  sei'  Appendix, 

No.  1..389. 
acknowledgment  of,  under  Fines  and  Recoveries  Act,  30;   and  tee 

Appendix,  No.  1..389. 
cannot  make  wills,  317  n.  (ft). 

except  nnder  certain  powers,  ib. 
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MARRIED  WOMEN'S  PROPERTY  ACT,  1870, 
proTisioaB  of,  21,  22. 

makes  earnings  of  wife  her  separate  property,  45,  46. 
renders  wife,  haying  separate  property,  liable  to  parish  for  maintenance 
of  husband,  322. 
and  for  maintenance  of  children,  so  far  as  a  widow  is  liable,  ib. 
her  separate  trading  nnder,  359.    See  Separate  Teading  of  Wife. 
her  power  to  sue  as  a  feme  sole  nnder  the  act,  2 1 ,  359,  3(>  1 .    See  Appen- 
dix, No  4. .408,  and  Table  op  Statutes  (33  &  34  Vict.  c.  93). 

MATRIMONIAL  RELATION, 

not  altered  by  deed  of  separation,  366. 

MEMORANDUM, 

of  acknowledgments  by  married  women,  30;  and  tee  Appendix, 
No.  I.. 389.  ^ 

MINORS, 

consent  of  gnardians  to  their  marriage  under  Lord  Hardwicke's  Act, 

9. 
nnder  present  law,  12, 13.    See  Infants. 

MISCONDUCT, 

by  husband,  causing  separation,  147. 

whether  by  ante-nuptial  contract  provision  may  be  made  for,  377. 

MISTAKE, 

when  the  court  will  rectify  settlements  on  ground  of,  297. 
it  must  be  common  to  all  parties,  ib. 

MORTGAGE, 

by  husband  of  wife's  chattels  real,  25. 

effect  of  such  mortgage  on  wife's  equity  of  redemption,  t^. 

husband's  agreement  will  be  enforced  against  her  only  to  extent  of 

money  due,  27. 
of  wife's  real  estate  for  husband's  debts,  35. 
her  equity  of  redemption,  36,  183. 
her  equity  of  exoneration,  36,  193. 

she  is  considered  a  surety,  and  entitled  to  indemnity,  193. 
she  is  entitled  to  stand  in  the  place  of  the  mortgagee,  t^. 
husband^s  other  creditors  have  no  preference  over  her,  ib. 
but  if  the  money  borrowed  was  for  her  benefit,  she  is  not  entitled  to  her 

equity  of  exoneration,  194. 

NECESSARIES, 

presumption  of  implied  authority  given  to  wife  to  contract  only  ex- 
tends to,  137. 

where  tradesman  sues  husband  for  goods  supplied  to  wife,  he  is  bound 
to  show  that  they  are,  ib. 

definition  of,  139. 

as  to  what  are,  a  question  for  the  jnipr,  ib. 

but  it  is  for  the  judge  to  direct  the  jury  whether  there  is  evidence  to 
satisfy  them,  ib. 

husband  not  liable  for,  when  he  has  already  supplied  his  wife  with 
necessaries  suitable  to  her  position,  ib. 

where  wife  has  separate  allowance,  husband  not  liable  for,  ib. 

a  man  liable  for  necessaries  supplied  to  woman  with  whom  he  cohabits, 
143. 

articles  of  the  peace  come  under  the  head  of,  144. 
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wife  separated  from  husband,  primk  facie  without  his  aathority,  to 

bind  him  for  contract  for,  145. 
bnt  not  if  the  separation  has  arisen  from  no  fault  on  her  part,  147. 
no  defence  to  action  against  husband  for  necessaries  supplied  to  wife, 

that  wife  has  committed  adultery  be/ore  credit  given  if  husband  did 

not  know  of  it  till  after,  148. 
not  liable  for,  where  husband  allows  wife  a  proper  maintenance,  149. 
the  maintenance  must  be  duly  paid,  otherwise  he  will  be  liable,  150. 
supplied  to  wife  of  lunatic  renders  him  liable  where  he  makes  her  no 

suflScient  allowance,  151. 
supplied  to  child  living  with  wife  considered  as  necessaries  supplied  to 

her,  ib,' 
where  in  action  for,  husband  relies  for  defence  on  adultery  of  wife,  it  is 

not  sufficient  for  him  to  prove  the  finding  of  the  jury,  but  the 

decree  of  the  Divorce  Court  must  be  put  in  evidence,  152. 

NON  COMPOS  MENTIS, 

where  minor's  guardians  are  so,  14. 

NOTE,  PROMISSORY.    See  Pbomissoby  Note. 

NOTICE, 

by  public  advertisement  that  a  husband  will  not  be  answerable  for  his 

wife's  debts,  149. 
to  purchasers  fur  valuable  consideration  of  a  post-nuptial  voluntary  sct- 

Uement  will  not  render  it  good  against,  811. 
of  separate  use,  effect  of  want  of,  825. 

PARAPHERNALIA, 

of  widow,  of  what  they  consist,  157. 

cannot  be  bequeathed  by  husband,  158. 

when  pledged  by  husband,  redemption  by  widow,  159. 

widow's  right  to,  superior  to  that  of  any  legatee,  ib. 

if  not  claimed  by  widow,  cannot  be  demanded  by  her  executor,  ICO. 

origin  of  term,  161. 

Roman  resembles  English  separate  estate,  162. 

PARISH, 

liability  of  husband  to,  for  support  of  wife,  43. 
and  her  prior  children,  ib. 

liability  of  wife  to,  having  separate  property,  for  support  of  husband, 
822. 

PAROL  AGREEMENT, 

an  ante-nuptial,  recited  in  a  post-nuptial  settlement,  how  far  binding, 

240. 
before  marriage,  will  not  support  a  post-nuptial  settlement,  800. 

PAROL  EVIDENCE.    See  Evidence. 

PERFORMANCE, 

of  marriage  a^eements,  270.  See  AGREEMENT;  PROMISE  TO  Mabry  ; 
Specific  Performance. 

PERSONAL  OBLIGATION, 

whether  wife  can  incur,  respecting  her  separate  estate,  340. 

PERSONALTY, 

general  position  of  wife  in  respect  to  her,  20. 
income  of,  gift  vests  capital,  348. 
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PIN-MONEY, 

definition  of,  86& 

how  it  differs  from  separate  nso,  ib, 

how  from  paraphernalia,  ib. 

when  wife  presumed  to  waire  her  right  to,  ib. 

rale  as  to  arrears,  ib. 

effect  of  wife's  insanity,  857. 

how  bound  to  expend,  ib, 

wife's  miscondnct  no  bar  to  her  claim,  358. 

her  sayings,  ib. 

her  profits  on  farm  produce,  ib. 

POST-NUPTIAL  SETTLEMENTS.    See  Mabbiaob  Settlements. 

POST  OBIT, 
coYenant,  807. 

POWERS, 

usnally  inserted  in  marriage  settlements,  276. 

of  settling  and  exchanging,  ib. 

to  appoint  new  trustees,  i£. 

to  change  securities,  ib. 

of  jointuring  and  charging,  277. 

conferred  under  the  L^ises  and  Sales  of  Settled  Estates  Act,  278. 

PRACTICE, 

for  obtaining  payment  of  fund  of  married  woman  out  of  court,  81. 

under  Infants  Settlement  Act,  267. 

on  application  to  court  to  rectify  settlement,  278.  ' 

PRESUMPTION, 

of  coercion  of  wife,  128.    See  Criminal  Offences  of  Wife. 
of  wife's  authority  to  contract,  137. 

PRIESTS, 

interposition  in  effecting  marriages,  2. 

PRODUCE, 

of  separate  property,  bound  as  well  as  corpus,  822. 
distinction  between  it  and  corpus,  as  regiurda  wife's  dominion  oyer  her 
separate  property,  341. 

PROMISE  TO  MARRY, 

distinction  between,  and  promises  in  consideration  of  marriage,  226. 

not  within  the  Statute  of  Frauds,  ib. 

remedy  on,  227. 

remedy  not  of  ancient  date,  ib, 

when  conditional,  228. 

acceptance  must  be  proved  before  bringing  action  for  breach,  ib, 

tender  of  performance  by  plaintiff,  ib. 

when  defendant  has  married  another,  ib. 

unchastity  a  defence,  229. 

how  far  bad  health  a  defence,  ib. 

defendant  a  married  man  at  time  of  promise,  no  defence,  231. 

when  plaintiff  an  infant,  ib. 

coyenantB  in  restraint  of  marriage,  illegal,  232. 

PROMISSORY  NOTE, 

payable  to  wife,  dum  sola,  resembles  a  chattel  personal  in  possession, 

20. 
to  wife,  negotiable  by  husband,  ib. 
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by  wife,  dam  sola,  recoverable  against  hnsband  and  wife,  41. 

to  wife  for  her  separate  earnings,  46. 

a  chose  in  action,  48. 

to  wife,  can  be  sued  on  bj  hnsband  alone,  53. 

assignees  suing  for  payment  of,  68. 

PROPERTY, 

rules  of,  arising  from  marriage,  16 — 44. 

rules  of,  arising  from  acts  done  in  the  marriage  state,  45 — 153. 

rules  of,  arising  from  dissolution  of  marriage  by  the  husband's  death, 

164—197. 
rules  of,  arising  from  dissolution  of  marriage  bj  wife's  death,  198 — 

202. 
rules  of,  arising  from  dissolution  of  marriage  bj  divorce  or  judicial 

separation,  203—224. 

PROSPECTIVE  ARRANGEMENTS, 

for  separation,  contrary  to  public  policy,  367,  876,  377. 

PROTECTION  ORDER, 
object  of,  222. 

confined  to  lawful  earnings,  ib. 
its  limit,  ib. 

when  wife  executrix,  223. 
wife  entitled  to  payment  of  legacy  to  herself,  ib. 
effect  of  discharge  of,  where  wife  has  been  sued  as  a  feme  sole,  ib. 
must  be  discharged  by  the  same  magistrate  as  made  it,  224. 
should  be  in  general  terms,  ib. 

PURCHASERS, 

practice  of  conyeyancers  as  to  notice  of  dower,  not  affecting,  161. 

where  husband  is  vendor,  inquiry  by,  necessary,  179. 

the  court  will  give  effect  to  marriage  contracts  as  regards  purchasers 

under  a  settlement,  244. 
the  appointees  of  a  wife's  settled  property  regarded  as'such,  ib. 
a  settlement  will  not  be  decreed  against  purchasers  for  value  without 

notice  of  the  articles,  276. 
but  will,  if  they  have  notice,  ib. 
hnsband  may,  by  ante-nuptial  settlement,  entitle  himself  as  purchaser 

to  property  of  his  wife,  which  would  not  otherwise  have  fallen  within 

his  marital  control,  283. 
he  may  be  construed  a  purchaser  of  wife's  choses  in  action,  ib, 
in  such  a  case  her  survivorship  and  equity  will  be  barred,  ib. 
how  affected  by  27  Eliz.  c.  4.  .81 1. 

post-nuptial  settlements  void  against,  even  when  with  notice,  ib. 
deeds  of  separation  void  against,  where  no  yaluable  consideration, 

879. 


REAL  ESTATE, 

husband's,  on  marriage  continues  his  own,  28. 

vnfe's  placed  under  his  dominion  daring  coverture,  ib. 

but  not  for  the  inheritance  or  fee,  29. 

of  which  she  cannot  dispose  without  his  consent,  ib. 

and  previous  examination  of  herself,  ib. 

provisions  of  the  Fines  and  Recoveries  Act  respecting,  30.    See  also 

Appendix,  No.  1.  .389. 
regulations  of  the  Court  of  Common  Pleas  and  decision  thereon,  396. 
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agreement  for  sale  of  wife's  real  estate,  34. 

she  cannot  be  compelled  to  conyey,  ib. 

charges  upon  the  fee  or  inheritance  of  the  wife's  real  estate,  85. 

mortgages  for  hnsband's  debts,  ib. 

ec^nity  of  redemption,  to  whom  reserved,  86. 

wife's  right  of  exoneration  oat  of,  ib, 

wife's  separate  real  estate,  829. 

REALTY, 

income  of,  does  not  rest  capital,  348  n.  (/). 

RECONCILLA.TION, 

its  e£Eect  npon  deeds  of  separation,  876. 

REDEMPTION.    ^S^  Equity  to  Redemption. 

REDUCTION   INTO  POSSESSION.     See  Chobes  in  Action  op 
Wipe. 

REFORM, 

of  marriage  settlements.    See  Mabbiaqe  Settlements. 

RELEASE, 

by  husband  of  wife's  chose  in  action,  its  effect,  60. 
whether  different  from  an  assignment,  61. 

RELICT.    See  Widow. 

replevin, 

by  husband  for  wife's  goods,  20. 

REPRESENTATIVES, 

of  husband,  entitled  to  the  outstanding  personal  chattels  of  wife,  56. 
of  husband  not  liable  for  wife's  debts,  143. 

of  wife,  the  proper  parties  to  sue  for  her  chose  in  action  which  had  not 
been  reduced  into  possession  during  lifetime  of  husband,  165. 

RESPONSIBILITIES  OF  HUSBAND.    See  Husband. 

RESTITUTIO  IN  INTEGRUM, 
there  can  be  none  in  marriage,  247. 

RESTRAINT  ON  ANTICIPATION, 
its  expediency,  349. 

its  first  introduction  by  Lord  Thnrlow,  t^. 
its  necessity  as  a  ^uaid  of  the  separate  use,  ib, 
its  wrongful  wording,  ib. 

though  in  form  a  fetter,  in  fact  a  benefit  to  the  wife,  ib. 
applicable  to  all  kinds  of  property,  350. 
a  single  woman  cannot  be  restrained,  ib. 

but  when  she  marries  the  restraint  will  operate,  351. 
its  ambulatory  operation  as  she  happens  to  be  coyerte  or  sole,  ib. 
what  words  will  restrain  anticipation,  ib, 
what  words  insufficient,  368. 

RETAINER, 

of  solicitor  by  wife  having  separate  property,  337. 

REVERSIONARY  INTEREST, 
of  married  women,  60—69. 

in  any  personal  estate  may  be  disposed  of  by  her  under  20  &  21  Vict.- 
c  57  (Sir  R.  Malins'  Act).    See  APPENDIX,  No.  3. .  406. 
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REVOCATION, 

of  wills  hy  marriage,  39. 

of  marriage  settlement,  how  far  practicable,  281 — 283. 

effect  of  powers  of,  on  conreyances,  nnder  27  Eliz.  c  4.  .297. 

RUSSELL  (LORD  JOHN), 
bis  Marriage  Act,  16. 


SAVINGS, 

of  wife  out  of  her  separate  maintenance  cannot  be  reooyered  by  hus- 
band, 153. 

SCOTCH  COURT, 

has  no  power  to  dissoWe  an  English  marriage  where  the  partiea  are  not 
bonA  fide  domiciled  in  Scotland,  221. 
whether  it  has  the  power  when  they  are,  ib, 

SCOTCH  MARRIAGE, 

equity  to  settlement  npon,  81. 

SCOTLAND, 

separate  use  in,  327. 

SEPARATE  TRADING, 
of  ¥rife,  359. 

nnder  "  The  Married  Women's  Property  Act,  1870,"  ib, 
her  power  to  sue  for  debts  in  respect  of,  ib. 
cannot  be  made  a  bankrupt  under  the  statute,  300. 
whether  the  trade  be  separate  or  joint  with  her  husband,  ib, 
when  joint,  the  stock  in  trade  liable  for  husband's  debts,  ib. 
with  reference  to  negotiating  securities,  361. 
according  to  the  custom  of  London,  ib. 
wife  may  be  made  a  bankrupt,  362. 

SEPARATE  USE, 

its  origin  and  nature,  816. 

unknown  at  conmion  law,  ib. 

establishment  of,  317. 

how  property  so  settled  may  be  acquired,  318. 

wife  regarded  as  a  feme  sole,  ib. 

does  not  affect  husband  beyond  coTerture,  ib. 

but  wife  may  defeat  his  claim,  319. 

her  separate  chattels  moyeable,  ib, 

her  separate  chattels  real,  320, 

husband  may  be  tenant  by  curtesy  of  her  separate  estate^  ib. 

her  separate  choses  in  action,  ib. 

husband  as  wife's  administrator  entitled  to  her  separate  choses  in 
action,  ib. 

whether  wife  bound  to  support  husband  out  of,  321. 

whether  husband's  liabilitie9  the  same  as  if  wife  had  no  separate  pro- 
perty, 322. 

whether  she  is  not  liable  to  support  her  children  out  of,  ib. 

binds  income  or  produce  of  property  as  well  as  corpus,  ib, 

contrary  cases  at  law,  323. 

equity  makes  husband  a  trustee,  ib. 

trustee  not  necessary,  324. 

when  third  parties  hare  no  notice  of  separate  use,  825. 

how  far  common  law  courts  protect  it,  ib. 
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SEPARATE  \JSB-~continited. 

can  8q)aTate  use  be  established  by  parol,  326. 

in  Scotland,  327. 

wife's  dominion  over  her  separate  property,  328. 

her  separate  personalty,  ib. 

her  separate  reversionary  property,  329. 

wife's  dominion  oyer  her  separate  real  estate,  ib. 

she  may  dispose  of  it  without  her  husband's  concurrence,  331. 

she  may  give  her  separate  property  to  her  husband,  ib. 

and  on  death  of  husband  is  precluded  from  charging  his  estate  with 

what  he  so  received,  332. 
when  separate  proper^  has  been  applied  to  use  o£  the  family,  ib. 
when  wife  allows  her  husband  to  take  it,  ib, 
when  she  may  claim  reimbursement,  ib. 
how  an  account  will  be  directed  against  the  husband  in  respect  of, 

833. 
where  wife  was  a  lunatic,  ib. 

how  far  an  account  against  husband  will  be  carried  back,  ib. 
satisfaction  of  wife's  claim  by  payments  to  husband,  ib. 
wife  may  make  contracts  respectmg  her  separate  property,  334. 
may  bind  her  separate  property  by  general  engagements,  336. 
where  husband  is  interested  in  the  toinsaction,  339. 
she  does  not  bind  her  estate  merely  by  way  of  equitable  appointment, 

ib. 
but  in  exercise  of  a  right  of  property,  340. 
whether  she  incurs  a  personal  obligation,  ib. 
decree  against  her  after  marriage  upon  an  agreement  made  while 

under  coverture,  ib. 
distinction  between  corpus  and  produce  of  real  estate,  341. 
effect  of  the  husband's  disclaimer,  342. 
wife's  liability  for  breach  of  trust,  ib. 
ambulatory  nature  of  separate  use,  ib. 
when  woman  is  single  and  afterwards  marries,  848. 
evidence  must  be  clear  that  wife  renounces  it  on  marriage,  ib. 
an  infant  feme  sole  cannot  renounce  it,  ib. 
ceases  on  cesser  of  marriage,  ib. 

but  subject  to  revivor  on  another  marriage,  ib. 
may  be  limited  to  a  particular  coverture,  844. 
will  not  be  considered  established  unless  intention  be  plain,  ib. 
what  words  create  separate  use,  ib. 
what  words  insufficient,  346. 
gift  of  income  of  personalty  Tests  capital,  348. 
secns  in  case  of  r^ty,  id.,  note  (/). 
where  subject  to  restraint  on  anticipation,  349.    See  Restbaint  ok 

Anticipation. 
the  doctrine  of  separate  use,  extended  by  the  Divorce  Act,  1857.  .355. 

and  by  the  Married  Women's  Property  Act,  1870.  ,ib. 
husband's  covenant  to  settle  property  coming  to  wife  does  not  embrace 

what  is  to  her  separate  use,  289. 
where  vnfe  gives  property  so  settled,  it  will  support  a  post-nuptial 

settlement,  302. 

SEPARATION, 

clauses  in  marriage  settlements  contemplating,  void,  278. 

of  husband  and  wife  anciently  censured,  363. 

agreements  for  separation  formerly  treated  as  nullities,  364. 

sentences  of  divorce  a  mensa  et  thoro  granted  by  the  church  in  cases 

of  adultery  and  cruelty,  ib. 
futile  operation  of  such  sentences,  ib. 
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SEPARATlOT^—continued. 

snbstitQtion  of  private  separations,  364. 

extension  of  pnvate  separation  to  other  cases  than  those  of  adaltery 

and  cruelty,  365. 
priyate  separation  not  enforced  by  the  dnl  coarts,  366. 
after  separation,  parties  still  husband  and  wife,  ib. 

but  relie?ed  from  cohabitation,  ib. 
domestic  fomm  to  determine  when  separation  should  take  place,  877. 
deeds.    See  Deeds  of  Separation. 
jndicial.    See  Judicial  Sepabation. 

SET-OFF, 

a  debt  due  to  husband  in  right  of  his  wife  cannot  be  set  off  in  an  action 
against  him  on  his  bond,  79. 

SETTLEMENT, 

equity  to.    See  Equity  to  SETTLEMEirr. 
marriage.    See  Mabbiage  Settlement. 

SINGLE  WOMAN, 

cannot  haye  separate  property,  318,  342. 
cannot  be  restrained  from  anticipating,  350. 

bat  if  she  marries,  separate  use  and  restraint  upon  anticipation  will 
attach,  351. 

SPECIAL  LICENCE, 

from  the  Archbishop  of  Canterbury,  under  Lord  Hardwicke's  Act,  8. 

SPECIFIC  CHATTELS  AND  GOODS, 

of  the  wife,  become  the  husband's  by  marriage,  20. 
he  may  bring  detinue,  repleyin,  or  trover  for  them,  ib. 

SPECIFIC  PERFORMANCE, 

principle  on  which  that  remedy  is  enforced,  251. 
peculiar  to  the  law  of  England,  252,  note  («). 
its  utility  and  great  importance,  ib, 
.    of  ante-nuptial  articles,  270. 

bill  for,  by  settlor  against  purchaser,  312. 

STATUTES.    See  Table  of  Statutes  Cited,  xlyi. 

SURETY, 

wife  treated  as,  when  mortgaging  her  property  for  her  husband,  193. 

SURVIVORSHIP.    See  Choses  in  Action  op  Wife,  and  Chattels 
Real. 

TALFOURD  (Sebjt.), 

his  act  respecting  the  custody  of  children,  221,  386. 

THIRDS, 

widow'S'-a  term  without  meaning,  156. 

TORTS,  WIFE'S, 

how  far  husband  liable  for,  131. 

reason  for  husband's  liability,  133. 

he  is  liable  for  wife's  deyastavits,  ib. 

for  her  fraud*  as  his  agent,  ib. 

for  her  quasi  criminal  acts  as  his  agent,  134. 

her  separate  estate  liable  in  equity  for  her  fraud,  136. 

liability  for,  reyives  on  death  of  husband,  196. 
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TRENT  DECREE, 

reqniring  ecclesiastical  celebration  of  roanriage,  8. 

TROVER, 

by  husband  for  his  wife's  goods  and  specific  chattels,  20. 

TRUST, 

breach  of,  bj  wife  before  marriage,  hnsband  answerable  for,  41. 

breach  of,  bj  wife  with  relation  to  her  separate  estate,  342. 

where  no  notice  of,  giren  to  third  parties,  825.    See  Sepabatb  Use. 

TRUSTEE  RELIEF  ACT,  1847, 

adyisablc  for  trustee  or  execntor  to  pay  money  into  court  nnder^  814. 

TRUSTEES, 

the  interrention  of,  not  necessary  for  the  preserration  of  the  wife*s 
separate  nse,  324. 
though  eminently  desirable,  ib, 
eanity  will  make  the  husband  a  trustee,  323. 
of  the  wife's  separate  estate  treated  as  owners  at  common  law, 

325. 
coTcnants  with,  by  hnsband  in  deed  of  separation,  871,  373. 
covenant  by,  with  husband,  373. 
power  to  appoint  new.    See  Powers. 

UNHAPPY  DIFFERENCES, 
the  phrase,  368. 

UNITY, 

of  husband  and  wife,  doctrine  of,  how  far  oorreet,  18. 

VERBAL, 

declaration  of  marriage  under  Lord  J.  Russell's  Act,  10. 

VOLUNTARY  SEPARATION.    See  Separation  and  Cowtbacts  by 
Wife. 

VOLUNTARY  SETTLEMENT, 

only  void  against  creditors  to  the  extent  to  which  it  may  be  necessary 
to  deal  with  the  estate  to  their  satisfaction,  302. 
for  any  other  purpose,  good,  ib. 
yalid  against  creditors  when  made  by  husband  not  indebtefl  at  the 

time,  without  fraud  and  in  favour  of  wife  and  children,  ib. 
when  void  under  13  Elis.  c  fi.    Se-e  Marbiagb  Sbttlbmbnt. 

VOLUNTEERS, 

distinction  between  yolunteers  and  porcliasers  under  marriage  settle^ 
ment,  244. 

WARD  IN  CHANCERY, 

not  allowed  to  waive  her  equity  to  settkment,  78. 
settlement  allowed  her  though  guilty  of  adultery,  91. 
marrying  without  sanction  of  the  court  debars  husband  fnm  all  inte« 
rest   under   the   settlement,  266.      See  I ar  pants   and    Ixfants 

SETTLEMEirr  ACT. 

WARRANT  OF  ATTORNEY, 

cxecntcd  by  wife  dam  sola,  whether  revoked  on  subseqiicnt  mnrrinpe, 
40. 

n.w,  G  G 
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WASTE, 

hosband  alone  can  be  sued  for  wife's,  28. 

* 

WIDOW, 

making  proylsion  for  children  before  second  marriage,  38.   See  Feaud 
ON  Marital  Riqht. 

generallj  selected  to  admiulBter  to  her  husband,  154. 
er  ri^ht  under  21  Hen.  8,  c.  6.  .i^. 
cases  m  which  her  claim  will  be  disallowed,  156. 
her  distribntiye  share  when  there  is  a  chUd,  ib. 
when  there  are  no  children,  156. 
when  there  are  no  next  of  kin,  ih, 
her  "thirds,"  a  term  without  meaning,  t^. 
her  paraphernalia,  167.    See  Paraphbbnalia. 
her  right  by  surviyorship  to  her  chattels  real,  162. 
her  right  bj  surriTorship  to  her  choees  in  action,  168 — 169. 
maj  ht  haired  by  reduction  into  possession  bj  husband,  168. 
when  her  representatiTes  are  the  proper  parties  to  sue  for  her  chose  in 

action,  166. 
causes  of  action  in  respect  of  wife's  real  estate  which  had  accrued 

during  corerture,  surviye  to  her  on  death  of  husband,  168. 
also  in  respect  of  personal  wrongs  done  her,  xb, 
when  a  man  covenanted  to  paj  an  annuity  for  life,  and  afterwards 

married  annuitant,  it  was  neld  that  widow  was  entitled  to  arrears 

accrued  subsequent  to  husband's  death,  %b, 
her  right  to  dower,  169.    See  DoWEB. 
her  right  to  equity  of  redemption,  183.    See  Equity  of  Redsm p- 

TION. 

her  right  to  equity  of  ezoneration»  ib.    See  Equitt  of  Exonera- 
tion. 

whether  bound  to  buxy  her  husband,  195. 

reyiral  of  her  liability  for  debts  contracted  dnm  sola,  196. 
for  her  torts,  ib. 

her  liability  for  husband's  devastavits,  197. 

where  right  of  action  lies  against  her  administrator  for  debts  contracted 
by  her  dum  sola,  ib» 

WIFE, 

her  subjugation,  18. 

her  chattds  personal  in  possession,  19. 

her  balance  at  her  banker's,  i^. 

her  deposit  at  a  banker's,  ib, 

her  specific  chattels  in  the  hands  of  third  parties,  20. 

her  general  position  in  respect  of  personal  property,  ib. 

her  chattels  real,  23. 

her  real  estate  pUced  under  husband's  dominion  during  coverture,  28. 

her  right  to  have  her  estate  exonerated  out  of  husband's  assets,  36. 

not  absolutely  released  from  her  liability  for  her  debts  on  maniage, 

41. 
by  indirect  methods  she  may  compel  her  husband  to  maintain  her,  44. 
her  earnings  her  separate  properly,  46. 
can  sue  for  them  in  her  own  name,  ib, 
her  rig^t  to  her  chose  in  action  not  divested  by  marriage,  47.    See 

Chose  in  Action. 
law  as  to  her  ne^tiable  securitiee,  53. 
when  she  is  entitled  to  her  equity  to  a  settlement,  70.    See  Equity 

TO  A  SBTTLEHENT. 

when  she  is  entitled  to  maintenanoe>  101.    See  Maintbnancb. 
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WlFE'-continued, 

her  powers  under  the  91  st  section  of  the  Fines  and  Recoveries  Act, 

lift— 124. 
her  liability  for  criminal  offences,  127.    See  Criminal  Offences  of 

Wife. 
incapable  of  giving  evidence  for  or  against  her  husband  in  criminal 

proceedings,  130. 
not  free  from  individual  responsibility  for  her  torts,  181.    See  Torts 

OF  Wife. 
the  agent  of  her  husband  for  contracting,  136.    See  Contract. 
prima  fade  without  authority  to  contract  when  living  separate  from 

her  husband,  146.    See  Contract. 
when  she  has  obtained  a  decree  of  dissolution  of  marriage,  is  in  the 

same  position  as  if  her  husband  was  dead,  167. 
may  maintain  an  action  against  a  railway  company  for  dividends  on 

stock  purchased  with  her  own  earnings,  ib. 
her  position  after  divorce,  218.    See  Dissolxttion  of  Marriage. 
her  position  after  judicial  separation,  220.    See  Judicial  Separa- 
tion. 
her  inability  to  enjoy  or  dispose  of  property  at  law,  817. 
regarded  as  a  feme  sole  in  equity,  818. 

not  bound  to  support  her  husband  out  of  her  separate  property,  321. 
^     her  power  of  disposition  over  her  separate  property,  828. 
her  separate  personal  property  in  possession,  ib, 
her  separate  reversionary  diattels  real,  329. 
her  separate  reversionary  chose  in  action,  ib. 
her  separate  real  estate,  ib. 

she  may  bestow  her  sqiarate  property  on  her  husband,  831. 
may  make  contracts  r^pecting  her  separate  property,  334. 
may  bind  her  separate  property  by  general  engagement,  835. 
she  does  not  bind  her  estate  merely  by  way  of  equitable  appointment, 

889. 
her  liability  for  breach  of  trust  in  respect  of  her  separate  estate,  342. 
restraint  m>m  anticipating,  849. 
her  right  to  pin  money,  355. 
her  separate  trading,  859. 
cannot  be  made  a  bankrupt,  860. 

except  when  trading  according  to  the  custom  of  London,  362. 
her  adultery  no  bar  to  her  remedies  under  deed  of  separation,  380. 
when  entitled  to  the  custody  of  children  under  deed  of  separation,  885. 

WILL, 

of  husband  or  wife,  revoked  by  subsequent  marriage,  39. 
a  married  woman  cannot  make  one,  817,  note  (b). 
but  may  with  husband's  assent,  ib, 
may  likewise  in  execution  of  power,  ib. 
in  pursuance  of  ante-nuptial  agreement,  no  part  performance  within 
the  Statute  of  Frauds,  289. 
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